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THE LAW SOCIETY’S 
CONSTITUTION 


SoLiciToRS who are members of The Law Society will 
by now have received and considered the First Interim 
Report of the Society’s Constitution Committee, dated 
the 7th March, 1950. This committee was set up in 
July, 1947, to report to the Society on the respects in 
which the present constitution of the Society is unsatis- 
factory and to recommend proposals for its revision. 
The report was considered at a meeting of London 
solicitors on the 4th May and similar meetings have been, 
or will be, held in the provinces. 

The present constitution of the Society is based upon 
the original Charter of 1845 and it would not be surprising 
if drastic revision of its terms was now thought to be 
necessary. The report does not take this view, however, 
and it remains to be seen whether the opinion of the 
committee is supported by the profession as a whole. 
Whatever the result of the present inquiry, it is obviously 
desirable in the interests of the health of the Society that 
these matters should be ventilated and reviewed from 
time te time. R 

The ordinary member of the Society requires that the 
constitution should provide two things: first, an execu- 
tive body capable of managing the day-to-day affairs 
of the Society, and, secondly, a democratic system of 
election for the executive body so that its members are 
responsible to the profession and are selected on their 
merits by the will of the Society as a whole. The present 
constitution undoubtedly fulfils the first of these require- 
ments, but it has been subjected to criticism with regard 
to the second and there are a number of solicitors, both 
members and non-members of the Society, who do not 
feel that the profession as a whole has a sufficient say in 
the election of members of the Council. 

The existing constitution provides for the election of 
council members by a vote of the Society in general 
meeting and, on the face of it, this is a method which 
should satisfy the most ardent democrat. With the 
increase in the size of the Society, however, it has become 
increasingly difficult for members to have any personal or 
professional knowledge of the candidates for election 
and, as they have no party label, issue no election manifesto 
and do not canvass the electorate, they will often be no 
more than a series of names on a ballot paper. In these 
circumstances an election could rapidly degenerate into 
a farce and it has been apparent for some time that 
something must be done to assist the voter in making his 
choice. 

There are two ways in which the difficulty can be 
overcome and the method which has been employed so 
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far is to establish committees to consider nominations 
and recommend in an official capacity those candidates 
who are considered by the committee to be most suitable. 
The elector is not bound to follow the recommendation of 
any particular committee, but he will naturally tend to 
do so with the result that the sponsored candidates are 
virtually certain to be elected and the choice becomes 
that of the selection committee rather than that of the 
electorate. In these circumstances it is not surprising 
that members of the Society are sometimes heard to say 
that the selection of council members is controlled by a 
small group of influential solicitors and that the ordinary 
member has no say in the matter. The report performs 
a service in showing the impartiality and devotion to the 
interests of the profession which these committees 
have shown in the discharge of their duties but, however 
well they have done, we think that the profession would 
like to see selection by the majority substituted for 
selection by the few if this can effectively be accomplished. 

The second method of ensuring that-the elector will 
have more knowledge of the candidates is to make 
council members responsible to a particular constituency 
and elected by solicitors in that constituency. By this 
means the elector will not be called upon to consider the 
merits of a candidate from the other side of the country 
but will be voting for someone from his own district who 
may well be known to him. This attractive suggestion is 
not new, but in the opinion of the committee it is not 
practicable and, much as the suggestion appeals to us, 
we respectfully agree with the committee’s views. 

If a system of election based on constituencies is to 
give the elector a chance to make his own assessment 
of the candidates’ merits the constituency must be small 
enough for its members to have some real knowledge of 
each other. This might be possible in a constituency 


SOLICITORS’ 


May 27, 1950 


JOURNAL 


consisting of some 150 solicitors in general practice in 
a provincial city, but in London a solicitor may go 
through his whole professional life without meeting 
another solicitor in the same street, and in the more 
remote areas the number of members might have to be 
kept as low as fifty if each was to be known to the others. 
It seems clear that the average number of members in a 
constituency might be as low as seventy-five, which would 
mean that the Council would consist of 200 members as 
against the present maximum of fifty. Are there 200 
solicitors with the time and inclination to do this work ? 
Would they feel the same sense of responsibility as is 
felt by members of the Council to-day ? We think not. 
Inevitably, the real work would be done by a minority 
—a kind of cabinet within the Council—and the control 
of the individual member over the real executive would 
become more remote than it is now. 

In our opinion this is the crux of the whole problem. 
If the size of the Council is to be kept within reasonable 
limits the constituencies must be large and, indeed, too 
large to enable members to have any useful knowledge 
of each other. The result would be that members would 
be voting blindly and some system of officially sponsored 
candidates would soon become necessary. 

In effect the Constitution Committee recommend a 
system of large constituencies with an official body to 
nominate and sponsor candidates within each constituency. 
This perpetuates many of the defects of the present 
system but it decentralises the election procedure in a 
way which will secure general approval. As long as it is 
necessary for the elector to rely on recommendations 
rather than on his own knowledge, all possible steps 
must be taken to keep the recommending authority in 
touch with the elector and we think that the report 
makes welcome progress in this direction. 


CURRENT TOPICS 


Sir Leslie Scott 


AFTER a long life of public service in which he gave far more 
than he took, the Rt. Hon. Sir Leste Scotrr died on 
19th May. Born in 1869, he was destined to a legal career, 
and was called to the Bar by the Inner Temple in 1894. His 
thoroughness and great lucidity of mind and_ expression 
gained him a large practice. The late Lord Birkenhead was 
among the earliest of his pupils. Among his public services 
were his representation of Great Britain at the International 
Conference on Maritime Law at Brussels, and chairmanships of 
the Agricultural Organisation Society and of the Acquisition 
of Land Committee in 1917. He was appointed Solicitor- 
General and knighted in 1922. He was also chairman of the 
Committee on Ministers’ Powers in 1931 and in 1942 of the 
Committee on Land Utilisation in Rural Areas. As a Lord 
Justice of Appeal from 1935 to 1948 the same qualities which 
distinguished him at the Bar made him a sound appeal judge. 
He never showed impatience and, supreme mark of efficiency, 
never became flurried or lost his invariable good humour. 
Once when a member of the Bar promised to “ pull the heart 
out of a case ’’ inside of ten minutes, he gravely enjoined him 
to pull. His many friends and admirers mourn the loss of a 


great-hearted man and an able advocate and judge in many 
causes, 


Conveyances “ Prepared” by Unqualified Person 


' 

THE sequel to the sale last summer by public auction of 
three houses owned by the Longridge Urban District Council 
was heard at Preston on 15th May, when proceedings were 
brought by The Law Society against the clerk to the council, 
Mr. JAMEs M. WHARMBy. There were three summonses for 
preparing enlargement deeds and three summonses for 
preparing conveyances in connection with the houses, without 
the defendant being qualified as a solicitor or barrister. Six 
alternative summonses for drawing the documents were also 
preferred. The defendant pleaded not guilty in each case. 
For the prosecution, Mr. A. L. ASHToN explained that a local 
solicitor, Mr. R. Townson EL.is, bought the houses at the 
sale on behalf of three clients. He investigated the abstract 
of title and found that deeds of enlargement were necessary. 
Mr. Ashton said that these were prepared by Mr. Wharmby 
and forwarded to Mr. Townson Ellis, who pointed out to the 
defendant that, as he was not a solicitor, he “‘ was going too 
far.’’ Mr. Wharmby’s reply was to the effect that at a 
meeting of the council he was authorised to carry on and 
complete the sale. Regarding the conveyances, Mr. Ashton 
said Mr. Townson Ellis sent these to Mr. Wharmby for 
scrutiny, and they were returned slightly amended. Mr. Ashton 
submitted that the conveyances were prepared either directly 
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or indirectly by the defendant as he had approved them. 
For the defence, Mr. RicG said there was not a shred of 
evidence that his client had prepared the conveyances. As is 
customary, they had been prepared by the solicitor acting for 
the purchasers ; in this case Mr. Ellis. Simply by approving 
them, Mr. Wharmby had not drawn or prepared them. 
Further, he had not received any monetary reward for carrying 
out the work. Any person, legally qualified or not, could do 
it providing that he did not receive any financial reward. 
The magistrates held that Mr. Wharmby had acted for a 
fee by doing work for the council for which he received a 
salary. But they believed that he honestly thought he had 
not contravened the law. For drawing the enlargement 
deeds and preparing the conveyances the defendant was 
fined £1 in each case, a total of £6. The summonses alleging 
the drawing of conveyances were dismissed. The summonses 
for preparing enlargement deeds were withdrawn. 


The City of London Solicitors’ Company 


AN illustrated article on the Worshipful Company of Solicitors 
of the City of London appeared in the City Press of 28th April. 
The writer correctly described the company as one of the few 
strict craft guilds, and, although the youngest of the guilds, it 
“ yields to none in its loyalty to the age-old traditions of the 
City.”’ In May, 1908, a number of solicitors, members of the 
Solicitors’ Dining Society at the City Carlton Club, issued a 
circular to their brother solicitors in the City, proposing the 
foundation of the company. The twenty-six signatories all 
agreed to become life members and one of these survives, 
Mr. R. Q. HENRIQUES, now a member of the Court. On 
17th March, 1909, it was registered as a company limited by 
guarantee. The first list of members contained 159 names. 
The article outlined the work of the company before the war 
in making representations to the authorities concerning Bills 
in progress, arranging lectures and in founding and supporting 
the endowment of prizes for articled clerks. A Livery was 
granted in 1944. For some purposes, the article states, it is 
treated by The Law Society on the same footing as a provincial 
law society, and its opinion is asked and considered with 
respect on many subjects connected with the profession and its 
relationship with the public. Two members of the Council 
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of The Law Society are on the Court of the company, seven 
are members of the company, and Mr. T. G. LuNp, the 
Secretary of The Law Society, was one of the two most 
recently admitted assistants. The patron saint of the 
company (the article concludes) is St. Yves (1253-1303), 
patron saint of lawyers and seamen, whose gratuitous services 
to the needy and oppressed earned him the title of ‘“ Advocate 
of the Poor.” 


Central Land Board: Assignments of Claims 


A NOTICE issued by the Central Land Board on 15th May 
points out that although the Board are required to accept 
notice of assignment of the right to receive a payment (or 
part of a payment) on a claim made under Pt.VI of the Town 
and Country Planning Act, 1947 (s. 64 (2) of the Act and reg. 7 
of the Claims for Depreciation of Land Values Regulations, 
S.I. 1948 No. 902), they cannot, where the assignment relates 
to part of a payment, settle questions of apportionment 
between parties to an assignment. Such questions should be 
settled by the parties themselves, since the Board’s duty is 
limited to a valuation of the interest owned by the claimant 
on the appointed day in the whole of the land in respect of which 
he has madea claim. The assignment of part of a payment may 
relate to a specified fraction of the payment, or to a specified 
amount out of the payment, or it may relate to an area forming 
part of the whole area included in the claim. Whatever 
form the assignment takes, the parties will have to agree 
between themselves and advise the Board how the payment to 
be made in respect of the claim is to be divided between 


them. 


Company Formation: Subscription of Memorandum 


WE understand that where the capital of a new company 
is divided into different classes of shares, the Registrar of 
Companies has indicated that, in future, each person sub- 
scribing the memorandum must indicate the class of share 
or shares to be taken by him (e.g., “ preferred,” “ ordinary ’’). 
This is a slight variation of the former practice which only 
required the class of shares to be shown where the shares of 
the different classes were not of the same nominal value. 


THE JUSTICES OF THE PEACE ACT, 1949 


Tus Act, which received the Royal Assent in December, 
1949, is to come into force by stages, on dates to be appointed 
by Order in Council. The Justices of the Peace Act, 1949 
(Date of Commencement) Order, 1950 (S.I. 1950 No. 517), 
which is dated 31st March last, appoints 1st June next as the 
day on which the first instalment of the Act is to come into 
effect; this order brings into operation some twenty-five 
of the forty-six sections of the Act, some of them in toto 
and some only to a limited extent. Further, the same order 
also fixes 1st January, 1951, as the day for the coming into 
force of s. 13 of the Act, which relates to the size and 
chairmanship of the bench. 

The principal changes which will thus come into operation 
on Ist June next are set out below. 

Firstly, no person may either be appointed, or act, as a 
justice unless he resides in or within fifteen miles of the area 
for which he is appointed (s. 1). The consequent disqualifica- 
tion of justices who do not so reside, however, does not apply 
to certain high judicial officers, such as High Court and 
county court judges. Any justice on the commission who 
is disqualified under this section is to be removed from the 


commission altogether, not merely relegated to the supple- 
mental list, if the Lord Chancellor is of opinion that his 
appointment to the commission ought not to continue having 
regard to the probable duration and other circumstances 
of the want of qualification. However, the Lord Chancellor 
may exempt particular justices from this disqualification, 
either absolutely or subject to conditions, if he considers 
it to be in the public interest that he should do so. 

The position of the mayor has been revised; the mayor 
of a borough will not continue to be a justice, even for the 
borough itself, during the year following his mayoralty. 
The mayor of a borough having a separate commission of the 
peace will be a borough justice during his year of office, 
but he will not be a county justice as well. The mayor of a 
borough not having a separate commission of the peace will 
be a justice for the county, but not for the borough (s. 2). 

A justice who is a member of a local authority will not be 
able to sit as a member of a court in proceedings by or against, 
or by way of appeal from a decision of, the authority, or any 
committee or officer of the authority (s. 3). ‘‘ Committee ”’ 
includes any joint committee or other combined body on 
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which the authority is represented; and the reference to 
an “‘ officer ’’ of the authority is limited so as to apply only 
where the officer is acting in his capacity as such. An 
obvious exception is included to prevent disqualification 
merely because prosecution is by a police officer. 

The Lord Chancellor is empowered to make rules directing 
that a ‘‘ supplemental list ’’ shall be kept in connection with 
any commission of the peace. Such rules have already been 
made (S.I. 1950 No. 594, dated 12th April, 1950), and will 
come into force contemporaneously with this part of the 
Act on Ist June next. The names of all justices who are 
seventy-five years of age or more, or who apply to be put 
on the list, are to be entered on the supplemental list. Further, 
the Lord Chancellor may enter on the list the name of any 
justice who in his opinion is unfit to act by reason of “‘ age 
or infirmity or other like cause,’’ or who declines or neglects 
to take a proper part in the exercise of judicial functions. 
For an interim period of five years the rules provide for 
exceptions to be made by the Lord Chancellor from the age 
limit of seventy-five years in any area where there would 
not otherwise be enough experienced justices. 

Once a justice’s name is on the supplemental list, he may 
not act as a justice in any way whatsoever except that he may 
(a) sign a document as a witness; (b) authenticate any 
written declaration not made on oath; (c) give a certificate 
of facts within his knowledge, or of his opinion as to any 
matter (s. 4). 

Section 5 of the Act provides that no act or appointment 
shall be invalidated by reason only of the disqualification 
under the previous sections of the person acting or appointed. 
This is obviously intended to prevent disastrous consequences 
should there be any accidental breach of the disqualifying 
provisions. The Home Secretary has, however, indicated 
his view, from which few will dissent, that it would be improper 
for a justice who is aware of his disqualification to act in 
reliance on this section. 

The justice who is also a solicitor receives special attention 
in s. 7. No solicitor-justice, or his partners, may act in 
proceedings before justices for the area of his own commission, 
but this restriction does not apply where the solicitor-justice 
is on the supplemental list, or where he is an ex officio justice 
excluded from acting as a justice under s. 4 of the Justices 
of the Peace Act, 1906. Further, where a solicitor is a 
justice of the peace for the County of London merely because 
he is a mayor of a metropolitan borough, no disqualification 
under this section is to attach to his partners. 

The courts and justices in the City and in the County of 
London are specially dealt with ins. 11. The assistant judge 
of the Mayor’s and City of London Court, or any additional 
judge of that court, may take the place of the Lord Mayor 
or alderman at the justice rooms of the City ; and appeals 
to London Quarter Sessions may be heard by the recorder 
or common serjeant, sitting alone. Further, juvenile and 
domestic courts are transferred from the City jurisdiction 
to the justices and courts of the County, including the 
metropolitan magistrates’ courts, but the City retains 
jurisdiction as regards orders made before Ist June, 1950. 

Section 14 enables rules to be made fixing an upper age 
limit for justices to remain on, or to be appointed to, a juvenile 
court panel ; no such rules have as yet been made. 

The qualifications for appointment as a justices’ clerk are 
revised by s. 20. In general, the intention is that all justices’ 
clerks shall be legally qualified, and the qualification is that 
of barrister or solicitor of five years’ standing, within age 
limits which are to be prescribed ; but existing or past justices’ 
clerks are exempted from this qualification. Solicitors who 


have served for five years or more as clerk or assistant clerk 
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to a stipendiary magistrate, metropolitan stipendiary court, 
at a justice room of the City of London, or as assistant to a 
justices’ clerk, and persons without legal qualifications who 
have served as such for ten years or more before the date 
of their appointment, or before 1st January, 1960, whichever 
is the earlier, may also be appointed justices’ clerks ; in the 
latter case, however, the justices and the Secretary of State 
must be satisfied that there are special circumstances making 
the appointment a proper one. Thus, all justices’ clerks 
and their assistants who were appointed as such before 
Ist January, 1950, will after ten years’ service be eligible 
for appointment at any time even though not legally qualified. 
This provision was clearly inserted in the Act to avoid taking 
away from justices’ clerks and assistants already appointed 
the prospects of promotion in their profession which were 
open to them when they chose their career. 

It is provided also that no person may be a justices’ clerk 
if he or his partner is clerk of the peace, town clerk, clerk to 
an urban district council, or deputy to such clerk, in the 
same area, unless both such appointments were made before 
Ist June, 1950. 

Hitherto, it has been impossible for anyone to obtain 
admission as a solicitor without previous service under 
articles. Section 20 introduces an exception which, whilst 
no doubt it will be welcomed by justices’ clerks’ assistants, 
may not be so favourably considered by the profession as a 
whole. Briefly, assistants who have served as such for at 
least ten years, of which five were served before Ist January, 
1960, may be admitted as solicitors without articles, provided 
that their service includes a period of “‘ approved service ”’ 
equal in duration to the term for which they would normally 
be required to serve under articles. ‘‘ Approved service” 
means either service as an articled clerk, or service under a 
certificate from The Law Society. Such certificates cannot 
be granted retrospectively, and may be granted only after 
five years’ service as an assistant, and on satisfying The Law 
Society that articles of clerkship are not practicable, which 
virtually means that the justices’ clerk to whom the applicant 
is assistant is not himself a practising solicitor. It should 
be particularly noted that this section does not grant 
exemption from the usual examinations. 

Sections 29 and 31 will be welcomed by solicitors who 
practise in the criminal courts, though possibly the Bar 
may not be quite so enthusiastic. Solicitors of not less than 
seven years’ standing, as well as barristers of the like standing, 
are to be eligible for appointment as stipendiary and as 
metropolitan stipendiary magistrates. Appointments are 
to be made by the King on the recommendation of the 
Lord Chancellor, not of the Home Secretary as hitherto. 
Provision is made by s. 33 for their retirement at the age 
of seventy-two, but the Secretary of State (not the Lord 
Chancellor) may extend their service up to seventy-five years 
of age if he considers it desirable in the public interest. The 
same section makes provision for their pensions on retirement. 
Similarly, by s. 39 the appointments of recorders and assistant 
recorders, and of a paid chairman and deputy chairman of 
London Sessions, are to be made by the King on the Lord 
Chancellor’s recommendation, and certain other functions 
of the Home Secretary are also transferred to the Lord 
Chancellor. 

Finally, probation committees, but not case committees, 
are to be bodies corporate with power to hold land without 
licence in mortmain (s. 37) ; and provision is made by s. 41 
for certain licences to be authenticated by the signature of 
the clerk to the justices, instead of those of the justices 


themselves. 
E. G. B. T. 
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Costs 





WE considered in our last article some of the points arising 
in the winding up of a company and we will now investigate 
the basis upon which the costs of such proceedings are to 
be compiled. 

It will be recalled that there are three types of winding-up 
proceedings, namely, a winding up by the court, a voluntary 
winding up and a winding up under supervision, and a 
voluntary winding up is again divided into two classes, a 
members’ voluntary winding up and a creditors’ voluntary 
winding up. 

So far as a winding up by the court is concerned, 
‘the court ’’ means any court having jurisdiction (see s. 455 
of the Companies Act, 1948), and s. 210 of the Act states 
that the court having jurisdiction so far as a winding up in 
England is concerned is the High Court, subject to the fact 
that in the case of a company having a paid up share capital 
which does not exceed £10,000 the county court of the 
district in which the company’s registered office is situated 
shall have jurisdiction. 

It follows from this that the Rules of the Supreme Court 
will apply to the winding-up proceedings, so far as those 
rules are not inconsistent with the special winding-up rules 
drawn up by the Lord Chancellor with the concurrence of 
the President of the Board of Trade. Consequently, the 
costs in connection with winding-up proceedings will be 
regulated by Ord. 65 of the Rules of the Supreme Court 
and Appendix N of those rules. Even when the winding up 
is proceeding in the county court the lower scale of Appendix N 
will apply so far as the costs of proceedings in the county 
court are concerned (see r. 192 of the Companies (Winding-Up) 
Rules, 1949). ; 

The High Court rules with regard to costs will also apply 
so far as any proceedings are taken in court during the 
course of a voluntary winding up, or a winding up under 
supervision. 

Now, it will be instructive to ascertain what costs are 
involved in a liquidation of a company, and in the first 
place we will take the case of a petition to wind up by a 
creditor. It will be recalled that the costs of a petition to 
wind up a company, if that petition is successful, are a first 
charge on the assets of the company, subject to the costs of 
getting in the assets (see r. 195 of the Winding-Up Rules), 
but it is conceivable that cases may well arise where, when 
the time comes, it is found that the assets of the company 
are insufficient to meet the costs of the petition, after paying 
the debts on which there is a first charge, with the result 
that the unfortunate petitioner will find himself saddled with 
the costs of the petition which would otherwise be paid out 
of the assets of the company. This may easily arise through 
too optimistic a view having been taken of the amount 
likely to be realised from the sale of the assets, or through 
the assets proving to be unrealisable. Thus, in a recent case 
which came to our notice, stock which had been valued by 
the company’s officials on the basis of cost at a sum of 
£68,000 odd in fact realised only £6,000. 

One of the first questions that will be asked then by a 
creditor who is advised to petition for the compulsory winding 
up of a company is: ‘‘ How much will it cost me if I do not 
recover my costs out of the assets? ’’ The answer to this 
question, it is feared, must, like all other answers to inquiries 
for estimates of costs, be subject to reservations. Thus, 
obstructions may be put in the way of the petition either by 
other creditors or by contributories of the company and these 
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obstructions will, as may well be appreciated, increase the 
costs. 

Whilst looking at the actual figures involved it may be 
useful to see what is the procedure for presenting a petition 
for the compulsory winding up of a company. In the first 
place, there is the petition itself. This is normally drawn 
by the solicitor and settled by counsel, and it is then presented 
and served. In a straightforward case the costs involved, 
down to this stage, including counsel’s fee to settle the 
petition and the court fees, will amount to some {11 or £12, 
in round figures. Following the presentation of the petition 
there is the affidavit verifying the petition and an affidavit 
of service. The former may be settled by counsel, although 
in the majority of cases this might not be considered 
necessary. However, since counsel will normally have settled 
the petition he is frequently left to settle the affidavit verilying 
it as well. The costs involved in these affidavits then, 
including the drawing, settling and obtaining completion 
thereof, and filing, and including the counsel's, commissioner's 
and filing fees, would be about {£7 to £8. 

After this comes the advertisement which must be published 
in the London Gazette and one other paper in accordance with 
r. 28 of the Winding-Up Rules, supra. The cost of the 
advertisement will depend entirely upon the paper in which 
it is inserted, of course. The drawing, settling and insertion 
of the advertisement, and the production of the newspapers 
containing such advertisement to the Registrar, will amount 
to some {15 or £16. 

Following these preliminaries comes the hearing of the 
petition, and in a simple case where there is no opposition 
counsel’s fee on the brief would not normally be more than 
five guineas. Drawing the observations to counsel and 
making copies of the relevant documents for his use and 
attending counsel with the papers and in consultation would 
amount to something in the neighbourhood of £15 or {16, 
including counsel’s fees. Then comes the hearing, and if 
there is no opposition it would not last long and a fee of £5 
would cover this item, including obtaining the order and 
paying the fees. , 

It will thus be seen that the presenting of a petition in a 
straightforward case would cost the petitioning creditor 
something like £55 to £65, and this cost would, of course, be 
increased if there was any opposition to the petition. 

It may be that a creditor or contributory would wish to 
appear on the hearing of the petition to wind up a company, 
either to support the petition or to oppose it, and if he is not 
represented by the same solicitor and counsel who are engaged 
in the presentation of the petition, then he will have a 
separate bill ot costs. Again, the solicitor representing such 
a person will often be asked what is involved in the way of 
costs, if such costs cannot be recovered out of the assets 
of the company or from the petitioning creditor. Here 
again, the solicitor is confronted with a difficulty, for the 
amount of the costs will depend entirely on the circumstances 
of the case. In a normal straightforward case, however, the 
costs of appearing on a petition either to support or to oppose 
it will not be very heavy, since all that is involved is to 
obtain on payment a copy of the petition and of the affidavit 
supporting it, give notice of intention to appear, file any 
affidavit evidence that may be necessary and draw and 
copy a brief to counsel, and copy thie relevant 
documents. Assuming that counsel is given a fee of five 
guineas on the brief, then the costs of appearing on the 
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hearing of a petition to support it would not be much more 
than {£20 to £25. 

So much then for the costs in connection with the com- 
pulsory winding up of a company by the court. Now what is 
the basis of costs in connection with a voluntary winding up ? 
It will be recalled that a voluntary winding up may take the 
form either of a creditor’s winding up or a members’ winding 
up, and in either case the initial step in the winding up is a 
resolution of the company in general meeting. In the case 
of a members’ winding up for any cause whatsoever, where 
the directors are prepared to make a statutory declaration 
of solvency, the winding up is commenced by a special 
resolution of the company in general meeting, whilst in the 
case of a winding up because the company cannot, by reason 
of its liabilities, continue to carry on business then the 
proceedings are commenced by extraordinary resolution. In 
the latter case the company must call a meeting of the 
creditors of the company on the same day as that on which 
the resolution to wind up is passed or on the following day, 
and the creditors will, if they agree to the company being 
wound up voluntarily, appoint a committee of inspection and 
a liquidator. 

Now, in the case of a members’ winding up there may be 
ample assets and no question of insolvency may arise, nor 
need there be any dispute between the members, so that there 
is no litigious or even contentious matter involved. In this 
case we are reminded of the observations of the learned 
counsel whose opinion was taken by The Law Society on the 
subject of the scope of Sched. II of the Solicitors Remuneration 
Order, 1882, made pursuant to the Solicitors Remuneration 
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Act, 1881. During the course of his observations he stated : 
“IT think that the language amounts in effect to this . . 
this Act shall not apply to such steps or parts of the business 
as is actually transacted in any court or in the chambers of 
any judge or master, but shall apply to such other steps or 
parts of the business, unless contentious.’’ This seems to 
cover the question with regard to the basis on which the 
costs in connection with a members’ voluntary winding up 
should be compiled. The business is not in any sense 
contentious, and seems, therefore, in accordance with the 
opinion quoted above, to fall into the ambit of Sched. II 
of the Order of 1882. 

Much the same argument might be said to be applicable 
in the case of a creditor’s winding up, for it may well be even 
in this case that there is no dispute or contention between the 
persons interested. Such a case may simply be one where 
the assets are insufficient to meet the liabilities in full and 
where, as between the creditors, there is no dispute as to the 
division of the assets of the company between them. This 
case again may well be said to be non-contentious business. 

It is true that s. 317 of the Act provides that in the 
winding up of an insolvent company the same rules shall 
prevail with regard to the respective rights of secured and 
unsecured creditors and to debts provable and to the valuation 
of annuities and future contingent liabilities as are in force 
under the laws of bankruptcy, but nothing is said there 
about the scale of costs that is applicable to work in 
connection with the liquidation of insolvent companies. 


J.L.RR. 


EXECUTORS AND REMUNERATION OF THE DECEASED 


On the death of a person engaged in carrying on a trade, 
profession or vocation on his own account, his executors 
become liable for any tax outstanding in respect of the years 
of assessment ending with that in which he died. The business 
ceases to be carried on by him by reason of his death, and tax 
for the year in which he died will be charged on the profits 
made from the preceding 5th April up to the date of his 
death, with a possible adjustment of the assessment of the 
preceding year, in accordance with the rules relating to a 
discontinued business. 


Following the death the executors may collect outstanding 
sums of money due to the business, but such collection will 
not normally give rise to any additional liability to income tax, 
for the deceased will have been assessed on the basis of the 
earnings of his business (i.e., on money which has accrued due), 
whether the cash had actually been received or not, so that a 
receipt of cash by the executors subsequent to the date of 
death will usually represent income which has already been 
charged totax. In those exceptional cases (such asa barrister’s 
practice) where assessment is based on actual cash receipts, 
money collected after termination of the business escapes 
altogether. 


However, there may be cases of the receipt of money from 
the business which has not entered into the computation of 
the deceased’s profits for tax purposes, even in those cases 
where he was assessable on an earnings basis, by reason of the 
fact that the money did not fall due for payment during his 
lifetime, but only on some date subsequent to his death. 
Clearly such receipts cannot be assessable as profits of the 
business or otherwise as the deceased’s income, for a man 


cannot be in receipt of taxable income after his death. 
If anyone is to be assessed it must be the executors personally 
and not as representing the deceased, and it would appear 
that they could be assessable in respect of such receipts only 
in one of the following ways :— 


(a) If the executors have been personally carrying on the 
business after the death of the deceased, they will be 
assessable in respect of any profits they may make as being 
the profits of a business carried on by them. 


(>) If they are not carrying on the business, they can only 
be assessable in respect of receipts if they represent “ annual 
payments” under Case III or “ annual profits or gains ” 
under Case VI of Sched. D. The meanings of these expres- 
sions have been examined in a number of cases, and briefly 
it may be said that a payment is “ annual ”’ within Case III 
if it is }ecurring or capable of recurrence, and within Case VI 
if it is a casual profit of an income nature, such as a receipt 
arising from the performance of some work which was not 
sufficiently regular to constitute a business or employment. 


Two cases which were before the courts, one in 1930 and the 
other in April of this yc ar, illustrate the position. 


In Bennett v. Ogston (1930), 15 T.C. 374, the deceased had 
been carrying on the business of moneylender, in the course of 
which various advances which he had made fell due for repay- 
ment by instalments, part of which represented the principal 
repaid and part interest. While he was living the advances 
were properly tre:.ted as outgoings, and repayments both of 
principal and interest as receipts of his business for the purpose 
of computing his profits for assessment to tax. On his death 











hi 
ca 
an 
af 
bu 
in 
in 
ha 


de 


co 
Va 
th 


Ex 
re: 
Se 
op 
Hi 


au 


Ss. 
th 
of 
de 
Op 
wl 
or 
dis 
at 
$0) 
th 
19 
Ch 
me 
pa 
th 








i 


May 27, 1950 THE 


his business ceased to be carried on by him, and it was not 
carried on by his executors, who did nothing more than collect 
amounts due, so that repayments of principal falling due 
after his death could not be assessed to tax as profits of the 
business, and his executors sought to resist a claim to tax on 
interest falling due after his death, on the ground that such 
interest would have been assessable as profits of his business 
had he lived and could not, therefore, be assessed after his 
death either in that way or in any other way. The Revenue 
succeeded in their claim that the part of the repayments-which 
represented interest was assessable under Case III of Sched. D 
as interest in the hands of the executors. 


The recent case of Purchase (Inspector of Taxes) v. Stainer’s 
Executors, p. 337, post, was concerned with the earnings 
of the late Mr. Leslie Howard, the actor. In the course of his 
professional life he entered into various contracts with film 
companies, under which payments were to fall due to him on 
various dates in the future, some of which proved to be after 
the date of his death. Those sums due in the future were not 
brought into account as earnings of his profession during his 
lifetime, because the amounts were dependent on uncertain 
contingencies, such as the profits to be made from his films, 
so that it would have been impracticable to have valued them 
and to have assessed him on such value at the time when the 
contracts were made. Had he lived, the various receipts as 
they fell due would have entered into the computation of his 
professional profits for the years of receipt. In fact, they 
were collected by his executors after his death, and the 
Revenue sought to assess the executors to tax in respect thereof. 
They were unable to assess the amounts as profits of a 
profession, since the deceased’s profession had ceased and his 
executors were not carrying it on, but their claim was based 
on Case IIL (or alternatively Case V1) of Sched. D in the case 
of those payments which were of a periodic nature dependent 
on earnings of the film companies, and under Case VI of 
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Sched. D in the case of payments of fixed amounts. It was 
held that claims under Case III were entitled to succeed, the 
periodic payments being annual payments in the hands of the 
executors, but the claims under Case V1 failed, for it was held 
that fixed sums of money, which did not arise to the executors 
by virtue of any business carried on by them, could not be 
annual profits or gains within the meaning of that case. 

It will be observed that both Bennett v. Ogston and Purchase 
v. Gospel were concerned with receipts which would have 
formed part of the deceased’s business profits had he lived, 
and in the one case interest and in the other case periodic 
payments were held to be assessable in the hands of the 
executors under Case ILI, in spite of the fact that power to 
assess under Cases I and II had disappeared. But there is 
one significant difference between the two cases. In Bennett 
v. Ogston the interest was in respect of a period alter the 
death of the deceased, calculated on money outstanding at 
his death, which emphasised the character of the interest as 
income of the executors, but in Purchase v. Gospel there was 
no capital sum supporting the periodic payments and every- 
thing required to produce this income had been done and 
completed by the deceased in his lifetime, so that there was 
more reason in the latter case to say that the payments did 
not arise to the executors as their income but rather as capital 
moneys outstanding and due to the deceased. This diflerence 
is brought out in the dissenting judgment of Jenkins, L.J., in 
Purchase v. Gospel. 

Executors must bear in mind that the 
Income Tax Acts to the effect that a certain receipt is income 
is not necessarily conclusive as between life tenant and 
remainderman interested in the estate. The principles of 
equity must be applied, without reference to the Taxing Acts, 
in order to discover to which beneficiaries any such receipts 
may belong. 


a decision undet 


Co NoB, 


RELIEF AGAINST FORFEITURE ON DISTRESS 


Equity always regarded a proviso entitling a landlord to 
re-enter on rent being in arrear as mere provision for additional 
security : “‘A clause of re-entry will never be allowed to 
operate further than as security for rent,” it was said in 
Hotley v. Scot (1773), Lofft 316; a number of similar 
authorities are cited by Stirling, J., in Howard v. Fanshawe 
1895, 2 Ch. 581. The Common Law Procedure Act, 
ss. 210-212, and the Judicature Act, 1925, s. 46, respect 
this principle. It looks as if the plaintiff in the recent case 
of Hartley v. Larkin (1950), 94 Sot. J. 304, had hit upon a 
device calculated to improve her position, for besides a proviso 
operating on twenty-one days’ rent default there was one 
which applied on the defendant, her tenant, suffering a distress 
or execution to be levied on his goods. A landlord can 
distrain (subject to Courts (Emergency Powers) Acts leave 
at present) as soon as rent is overdue, and. that there was 
some justification for foresight and an extra precaution in 
this case may be seen from the fact that between Lady Day, 
1946 (when the twenty-one-year term commenced), and 
Christmas, 1949, six writs, based presumably on the first- 
mentioned proviso, were issued ; on each occasion the tenant 
paid up. But when the defendant defaulted in payment of 
the rent due on 25th December last, the landlord invoked the 
remedy of distress. It is not stated when she set the 


machinery in motion; if after 14th January, this would 
waive the right to re-enter on the ground of rent in arreat 
(Cotesworth v. Spokes (1861), 10 C.B. (N.s.) 103). The actual levy 
took place on 28th January, and “ the bailiff called and made 
a list of certain articles, but did not remain in possession ”’ 
from which one gathers (a) that a notice was left, pursuant 
to the Distress Act, 1689, but for which there would be no 
potential right to sell the articles, and (/) that the bailitt, 
having impounded them on the premises (Distress for Kent 
Act, 1737, s. 10), relied on ‘‘ walking possession "’ (Jones 
v. Biernstein |1895\ 1 Q.B. 470). Deciding then to exercise 
her rights under the second-mentioned proviso, to which, 
of course, the provisions for relief contained in the Law of 
Property Act, 1925, s. 146, applied, the plaintiff served thi 
required forfeiture notice on 31st January, and in it she called 
upon the defendant to remedy the breach of the covenant 
not to suffer any distress or execution to be levied on his 
goods (within what time he was required to remedy this is 
not mentioned). The defendant did not answer that if 
what had occurred hurt the landlord more than him she was 
the author of her own misfortune, but paid the rent due and 
the costs of the distress three days later. 

The landlord’s case in the action for possession was that 
the breach was irremediable, the contention being based on 
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three authorities. 
Society v. McGrigor’s Trustee (1923) 2 Ch. 347. In that 
case the cause of forfeiture was the bankruptcy of the tenant. 
Such an event had been excluded from the provisions for 
relief introduced by the Conveyancing Act, 1881, but added 
by that of 1892-—without any consequential amendment 
of the minimum requirements of a forfeiture notice. The 
notice served by the plaintiffs had not, however, required 
compensation in money ; and the defence contended that a 
condition precedent had thus been left unfulfilled. Russell, J., 
after remarking that the question was a curious one, and that 
it was difficult to see what compensation could be asked for 
the breach in the case of bankruptcy, referred to Lock v. 
Pearce 1893) 2 Ch. 271 (C.A.), which had decided that if a 
landlord did not want compensation his notice would be 
valid without a requirement to that effect, and held that the 
same must apply when no compensation was possible. 

The plaintiff in Hartley v. Larkin relied on the above 
decision as authority for the proposition that the breach 
in her case was incapable of remedy, for which it could 
hardly be said to afford much support, apart from the fact 
that the plaintiffs in Civil Service Co-operative Society v. 
McGrigor’s Trustee had never done anything to suggest 
that remedy was possible. 

The other authorities were rather more in point (though 
again the notices did not ask for monetary compensation). 
In the one, Rughy School (Governors) v. Tannahill | 1935 
1 K.B. 87 (C.A.), the tenant infringed a covenant and 
condition against using the demised premises fer immoral 
purposes, being convicted of permitting them to be used 
for habitual prostitution under the Criminal Law Amendment 
Act, 1885, s. 13; and it was held that by ceasing so to permit 
them she had not remedied that breach, which was, by reason 
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of its effect on the value of the premises, irremediable (see 
Egerton v. Esplanade Hotels (London), Ltd. |1947) 2 All E.R. 88). 
In the other, Hoffman v. Fineberg (1948), 64 T.L.R. 205, 
the permitting of gambling in breach of a covenant that a 
club should be conducted in a proper manner complying with 
all legal regulations was the cause of forfeiture ; it was held 
that, in the circumstances at all events, such a breach was 
irremediable. (For a discussion of these two cases, see 
93 SoL. J. 690.) 

In both the last-mentioned cases, references will be found 
in the judgments to “moral obloquy,’’ “slur” and the 
like ; and in the case before him Jones, J., doubted whether 
they or the first-mentioned of the three afforded him any 
guidance. The learned judge observed that if the character 
of the premises was likely to be seriously injured as the result 
of a distress the landlord would probably not have distrained. 
The judgment does not say that a landlord is estopped, as 
it were, from setting up irremediability in answer to a claim 
for relief by having called upon the tenant to remedy the 
breach ; I suggest that it is quite correct that he should not 
be. He may not himself consider the breach so capable ; 
but an attitude of ‘‘I can’t see any remedy, but perhaps 
you can’ appears to be consistent with the provisions of 
the Lawof Property, Act, 1925,s. 146 (1), as wellas with humility. 

At all events, the view of the situation taken by Jones, J., 
was that the breach could be remedied; and that, as the 
levy of the distress had not been attended by circumstances 
of publicity and no prospective tenant was likely to be put 
off at any future date because the landlord had once had to 
distrain on an unsatisfactory tenant, the breach had in fact 
been remedied. But the learned judge could understand 
the plaintiff's desire to terminate the relationship, and he 
deprived the tenant of his costs. R. B. 


PRACTICAL CONVEYANCING—XIV 


ENOUIRIES AND SEARCHES BEFORE CONTRACT—I 


A LETTER signed by “ Clericus ”’ and published ante, p. 301, 
raises a matter of considerable interest. The writer of that 
letter suggests “that it is becoming important that some 
kind of agreement should be devised binding vendors and 
purchasers of houses and land during the time that enquiries 
and searches are being made by the purchaser's solicitors.” 
It is pointed out that enquiries on draft contracts are almost 
assuming the character of requisitions on title and that, 
if a contract is not made, this work may be wasted and costs 
incurred unnecessarily. 

There is a good deal of substance in this complaint. Before 
considering what can be done to mect it we must be quite 
clear why, in comparatively recent years, the practice of 
making enquiries before contract has grown. — It is significant 
that there are few precedents of preliminary enquiries and 
that only in recent years have text books discussed their 
use. 

The complexities of English land law, and the number 
of adverse interests which may exist, make it quite impractic- 
able to pay over purchase-money and to take a conveyance 
of land without first investigating the title. On the other 
hand a vendor will obviously not incur the expense of deducing 
title unless he has some guarantee that the proposed purchaser 
will carry out his part of the bargain. So we prepare a 
contract. This protects the vendor in that he gets a deposit 
and an agreement that the purchaser will buy before deducing 
title. Similarly, it assists the purchaser in that he pays a 
relatively small deposit only and is given the opportunity 
of investigating title before he need pay the greater part 
of the purchase price. For very many years this system 
worked well. 


Except so far as provided otherwise by the 


contract the vendor had to show a good title. The general 
rule was that the purchaser had to take the land as he found it 
and to make sure for himself that its physical quality met 
his requirements, but this was a matter a prudent purchaser 
investigated for himself before he agreed to buy. 

Why then has the custom grown whereby the purchaser's 
solicitor makes searches and enquiries before contract ? 
The dicta of Eve, J., in Re Forsey and Hollebone’s Contract 
1927, W.N. 181 ; |1927) 2 Ch. 379, provided authority for the 
view that an intending purchaser must be regarded as having 
notice of all incumbrances affecting the land which have 
been registered under the Land Charges Act, 1925. It 
must be admitted that this seems a reasonable interpretation 
of the Law of Property Act, 1925, s. 198, which provides 
that such registration gives notice to all persons and for all 
purposes connected with the land affected. It means, how- 
ever, that the purchaser must make a local search, and a 
search in the land charges register against the vendor, and 
must take the risk of any entries registered against pre- 
decessors in title of the vendor (not knowing their names 
he cannot search against them, although he may assume 
that proper searches have been made in connection with 
earlier transactions). A local search is essential, but it is 
possible that the danger in not making other searches is 
overstated. A purchaser who has notice even of an incum- 
brance to which the contract is not subject can call on the 
vendor to remove that incumbrance (e.g., in the common case 
of a mortgage, by paying it off). The only real danger is 
that the vendor may have no power to discharge an incum- 
brance, in which case a purchaser who knew of it is deemed to 
purchase subject to it. In fact, although most local land 
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charges cannot be removed by the vendor, many other land 
charges can be so removed by payment of money. 

The reason for the growth of preliminary enquiries seems 
to be the complexity of modern statutes affecting interests 
in land. For instance, a purchaser who buys subject to a 
tenancy is deemed to know the terms of tenancy. At one 
time it was not difficult for the purchaser to find out for him- 
self all the terms which were likely to affect him, but now 
the position is very different. The value of the property 
may depend largely on whether tenants are protected by the 
Kent Restrictions Acts and so enquiries for this purpose may 
be needed. Similarly, orders, directions or notices of the 
Minister of Agriculture under the Agricultural Holdings 
Act, 1948, may affect the value of the land materially and 
so, before entering into a contract, a purchaser may wish 
to know whether any such orders, directions or notices have 
been made or given. 

Finally, the restrictions of modern planning law, and 
particularly those in the Town and Country Planning Act, 
1947, have made preliminary enquiries more necessary 
than ever before. Nevertheless, the writer is of the opinion 
that there is a tendency to ask too many questions in simple 
cases. For instance, on a sale of a dwelling-house known 
by the purchaser to have been used solely as such for many 
years without alteration to it, enquiries on planning matters 
are scarcely necessary. Further, too many solicitors (both 
at this stage and in requisitions) ask questions which can be 
answered as well by the purchaser as the vendor. Whether 
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a development plan has been made and, if so, how far it 
affects the property being sold, may well be unknown to the 
vendor and these matters can best be dealt with by enquiries 
of the local authority. Yet some enquiries are often necessary 
and this is particularly the case where the vendor is not 
prepared to guarantee that the existing use is a lawful one. 
If The Law Society’s Conditions, 1934 (1949 edition), are 
incorporated a good deal will depend on whether the property 
is sold on the footing of a specified existing use. If it is 
sold on that footing and it appears before completion that 
such use is not a permitted use for the purposes of the 1947 
Act, then the purchaser has a right of rescission. On the 
other hand if the vendor is not prepared to sell on this footing 
there is more reason for making full enquiries before contract. 
A similar distinction arises under the National Conditions of 
Sale. 

The position appears to be, then, that there is some danger 
to a purchaser if searches and enquiries are not made before 
contract although, in practice, the danger is probably less 
than might be thought from a quick consideration of the 
rules involved. (The number of sales by auction, on which 
preliminary enquiries are impossible, suggests that the 
chances of loss must be small.) On the other hand, the 
position outlined by “ Clericus "is unsatisfactory, because 
the parties may be involved in payment of costs if the contract 
is not signed. Whether a satisfactory remedy can be devised 
will be considered in a later article. 

JoGeS: 


HERE AND THERE 


KITCHEN COURTSHIP 

No one can complain, these days, that life in the Chancery 
Division is dull. Once upon a time perhaps there may have 
been some ground for supposing that it dealt exclusively 
in remove and quasi-metaphysical abstractions, but not now. 
Last month, for instance, there was the case of love in the 
kitchen or the dilemma of Haji Anastasiou Athanasiou. 
Mr. Anastasiou kept a restaurant in Brighton and in the 
restaurant he employed a chef. But the chef found that his 
hours of leisure were inadequate to the pursuit of the full, 
rich life (which is now every citizen’s birthright) particularly 
as regarded the enjoyment of the society of his fiancée. 
But she, good girl, was ready to go through thick and clear 
for love, to be with him in the sweet or at the steak, to give 
her sole, if need be, for a plaice at his side, to seek him where 
was fancy bread and to attend him in his knead. “ Liver, 
brain and heart, those sovereign thrones,” as Shakespeare 
sang, were “all supplied and filled . . . with one self king.” 
Well and good, but the anxious restaurant proprietor reached 
the conclusion that it was “ impossible to carry on the business 
with ladies floating around the kitchen.’’ How far this 
proposition could have been established by culinary case law, 
Mrs. Beeton only knows, but in the sequel, Mr. Athanasiou 
brought the matter to the Chancery Division, the immediate 
outcome (I have not heard tell of a final decision) being mutual 
undertakings that for the time being no distracting meetings 
should occur in the kitchen and that the chef should be 
assured of freedom within stated times to fulfil the duties of 
courtship elsewhere. 


OLD DEBT, NEW WAY 

THEN there is the new way to collect old debts to which 
Vaisey, J., has just given his imprimatur. If a company with 
half a million of paid-up capital persistently ignores demands 
for payment of a £1,400 debt, just petition for its winding up— 

it’s bound to secure attention. The natural human instinct 
is to cheer when little David lands his direct hit on a vulnerable 
spot on huge Goliath and in this matter our sporting instincts 
were well satisfied, for the application to dismiss the winding- 
up petition failed, but there was no further doubt of payment. 


Moreover several noteworthy observations fell from the 
learned judge. First, the mere magnitude of an organisation 
is no guarantee of its solvency (look at the Farrow’s Bank 
debacle). Next, ‘“‘ he gives twice who gives quickly ” has the 
corollary that he pays only half who pays late. Again, if 
the precipitancy of David in the attack might have deprived 
him of his costs as a successful party for defect of courtesy, 
Goliath’s resounding retorts of recklessness, impropricty, 
insult, scandalous abuse of the process of the court and what 
have you were enough to constitute a set-off in that respect. 
The company, said the judge, had only itself or its late 
managing director to blame for any false impression of inability 
to pay as distinct from mere unwillingness. 
ADVOCACY TROUBLE 
From other and less traditionally cloistered places advocacy 
trouble has spread lately to the Chancery Division. The 
difference between judge and counsel arising out of a cross- 
examination at the Lewes Assizes has been adjudicated upon 
by the Middle Temple Benchers and the barrister concerned 
acquitted of professional misconduct. The matter which 
resulted in a clash in the divorce court between a learned 
Commissioner and a member of the Bar as to the interviewing 
of witnesses seems to find an adequate solution in a reference 
to the appropriate page of the ‘* Annual Practice,”’ reproducing 
a long-standing ruling of the Bar Council, which vests a 
suitable discretion in the advocate. Now, more recently we 
have had a Chancery judge leaping to the defence of an officer 
of the court. In a pardonable but somewhat indiscreet 
burst of enthusiasm, counsel stated that the attitude of the 
other side’s solicitors had been “sue and be damned,” 
whereas an examination of the correspondence revealed only 
a temperately worded intimation that if a writ was issued the 
action would be defended. The judge to whom the twopence 
coloured version had been proffered was not amused, resented 
the reflection on the solicitors, who were officers of the court, 
and directed the counsel to withdraw. That particular 
excursion into the colloquial is not apparently one of the 
permitted ways of brightening a Chancery argument. 
RICHARD ROE, 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Defending Solicitors’ Access to Clients 

Sir,—I was much interested in the paragraph dealing with 
this matter in your issue of 13th May. Perhaps, after all, 
there is something to be said for the wearing of forensic 
dress by solicitors, in spite of the attitude of ridicule adopted 
towards my proposals on that subject by your contributor 
“ Richard Roe’ in the issue of 11th February and by the 
anonymous correspondent “Clericus’’ in that — of 
25th February ! 


London, W.12. 


C. JOHN WEBB. 


Sir,Of some interest to the profession is the reported 
negotiations between the recently formed London Criminal 
Courts Solicitors’ Association and the Prison Commissioners, 
referring to the right of direct access to clients who are 
unavoidably detained below stairs, through the court, in 
lieu of entering the sheep fold by going round some other way. 

It appears that barristers alone are granted this right of 
short cut, not because of preference or priority but because 
the Commissioners think that there is likely to be confusion 
or difficulty in recognition of, or distinction between, prisoners 
and defenders. Is this not reminiscent of the advice to a 
weak judge to give his decisions but not to give his reasons ? 

Apart from the fact that barristers are not usually robed 
in the magistrates’ courts, if a robe be the recognised 


OBITUARY 


Mr. A. E. HANSON 
Mr. Alfred Ebenezer Hanson, solicitor, of Manchester, died 
recently, aged 74. He was admitted in 1906 and was a past 
president of the Manchester Law Society. 
Mr. W. A. HUTTON 
Mr. William Arthur Hutton, solicitor, of Sunderland, died on 
11th May, aged 78. He was admitted in 1921. 
Mr. D. G. M. NICHOLLS 


Mr. Douglas Charles Martyn Nicholls, solicitor, of Exmouth, 
died recently, aged 43, 


He was admitted in 1931, 


‘“ Wedding Garment,” solicitors might, ad hoc, assume their 
gown ; there is surely the point that that august body, the } 
Prison Commissioners, need not be asked, but the court 
officials and police officers in charge (at least in Liverpool, 
and elsewhere) usually give permission readily. 

The alleged difficulty is of officials in distinguishing between 
the sheep and the goats and deciding which is which ; the 
risks of any odd mistakes which might occur would be 
cheerfully undertaken by us as one of the risks of and incidental 
to our employment and such as Shylock had in mind, in 
remarking that “ suffering is the badge of all our tribe.” 

Further, or alternatively, there is the diverting prospect 
of an action against the gaoler for false imprisonment, if he 
incarcerates the wrong ‘‘ wrong-un.”’ That would indeed be 
sweet consolation and poctic justice and one may philosophise 
facilis descensus Avernt.”’ 

In the further alternative, one might plead ‘“ de minimis 
non curat lex”’ if, on occasions, prisoners be mistaken for 
defending lawyers, and/or vice versa. 

True, too close proximity of approach to the cells from those 
sitting on the defending benches has its disadvantages, as 
was illustrated when a prisoner, on one occasion, was ushered 
into the dock, and looking about him for a peg whereon to hang 
his cap, selected the writer’s head for this purpose. 

J. A. Howarp-WaAtTson. 
Liverpool. 


Mr. H. L. BROWN 
Mr. Hamilton Linford Brown, solicitor, of Exeter and Exmouth, 
died on 17th May, aged 64. Admitted in 1911, he was for many 
years deputy coroner for Exeter, and in 1943 was president of 
the Devon and Exeter Incorporated Law Society. 


Mr. R. G. PAVER-CROW 


Mr. Richard George Paver-Crow, retired solicitor, of Harrogate, 
died on 29th April, aged 72. He was admitted in 1903 and 
practised in Harrogate for over forty years. 
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NOTES OF CASES 


HOUSE OF LORDS 


RENT RESTRICTION: SHARING AGREEMENTS 
Baker v. Turner 


Lord Porter, Lord Normand, Lord Oaksey, Lord MacDermott 
and Lord Reid. 29th March, 1950 


Appeal from the Court of Appeal (1949) 1 K.B. 605). 


The appellant, the tenant of a house, sub-let a furnished 
bedroom in it, granting to the sub-tenant joint use with 
himself of the kitchen. By virtue of that sharing agreement, 
the sub-tenancy was not protected by the Rent Restriction 
Acts. The landlord of the house claimed possession, contend- 
ing that, by virtue of that same agreement, the tenant himself 
was unprotected. The Court of Appeal so held, and the 
tenant now appealed. The House took time for consideration. 

LoRD PoRTER stated the effect of Neale v. del Soto {1945} 
K.B. 144; Cole v. Harris |1945| K.B. 474; Llewellyn v. 
Hinson (1948) 2 K.B. 385; 92 Sov. J. 376; Stevenson v. 
Kenyon (1946), 62 T.L.R. 702; Prout v. Hunter {1924 
2 K.B. 730; and Remon vy. City of London Real 
Property Co., Ltd. |1921) 1 K.B. 49, and said that what 
had never been determined was whether the portion retained 
had ceased to be a separate dwelling-house because the 
sub-tenant had been granted a right of user over a living 
room in the retained portion. The expression ‘“ sharing ’’ of 
the kitchen between the two parties was inaccurate. A 
landlord or a tenant who sub-let a portion of the house which 
he occupied, and gave a right to his tenant to use the kitchen, 
did not “ share ’’ his kitchen: he retained many rights which 
the tenant did not enjoy. It did not follow that a statutory 
tenant had parted with his separate dwelling because he had 
given a right of user over his kitchen to a sub-tenant, even if 
it were conceded that the sub-tenant had not acquired a 
separate dwelling when the rooms let to him were coupled 
with a right to use the kitchen. The tenant here continued 
to enjoy a separate dwelling. Even, however, if the landlord 
failed in this claim, he maintained that he was entitled to 
recover the bed-sitting room because it was let furnished and 
was outside the protection of the Acts. Section 3 (2) (6) of 
the Rent, etc., Act, 1939, exempted only a dwelling-house let 
furnished, and a dwelling-house meant a separate dwelling- 
house. It was conceded that the bed-sitting room was not a 
separate dwelling, and accordingly that subsection had no 
application to it. The tenant could recover possession of it 
because it was not a separate dwelling, but the landlord could 
not recover it because it was not a separate dwelling even 
though it had been let furnished. The landlord failed on 
both contentions and the appeal should be allowed. 

The other noble lords concurred in the allowing of the 
appeal. Appeal allowed. 

APPEARANCES: Barry, K.C., and Caulfield (Beaumont, 
Son & Rigden); Michael Hoare (Kinch & Richardson, for 
A. Rawlence, Croydon). 

{Reported by R. C Carsurn, Esq., Barrister-at-Law. 


HUSBAND AND WIFE: CRUELTY: 
CONDONATION: REVIVAL 


Cooper v. Cooper 


Viscount Jowitt, L.C., Lord Porter, Lord Oaksey, Lord 
MacDermott and Lord Reid. 29th March, 1950 


Appeal from the Court of Appeal. 


Nine months after their marriage the respondent husband 
tried to strangle the appellant wife. That act of cruelty was 
condoned. The husband gave the wife further cause for 
complaint, and she finally left him. Some four months later 
he strangled the child of the marriage, and was found guilty 
of murder but insane. The wife petitioned for divorce on the 
ground of cruelty, relying on the condoned attempt to strangle 
her as revived by the husband’s subsequent conduct. The 


Court of Appeal affirmed Judge Capon’s dismissal of the 
petition, and the wife now appealed. 

Lorp Jowirt, L.C., said that, where a petition was based 
on a first act of cruelty which had been condoned and was 
followed by further alleged acts of cruelty, it might be 
important to assess the nature and quality of the first act 
notwithstanding the subsequent condonation. If, for example, 
a husband had made a violent assault on his wife by hitting 
her with his fists on the first occasion and that act of cruelty 
had been condoned, it would not be hard to infer an additional 
act of cruelty if, on a subsequent occasion, he advanced 
towards her with fists clenched. The more serious the original 
offence, the less grave need be the subsequent matters to 
constitute cruelty, for the subsequent acts must be looked at 
in the light of the earlier history from which they derived their 
significance (see Wilson v. Wilson (1849), 6 Moo. P.C. 484, 
486, 488). If the husband had at the time of the strangulation 
of the child been sane, that might have been relied on as a 
further act of cruelty ; but it was not necessary to express an 
opinion as to the effect which insanity might have on cruelty. 
The decision here must rest on the evidence about the married 
life. It was for the trial judge to satisfy himself that the wife 
had made out her case; and, if he had based his rejection of 
her case on her demeanour or on her being an unsatisfactory 
witness, he (his lordship) would not have felt justified in 
interfering with his conclusions. However, the case had not 
been rejected on any such grounds but on certain inferences. 
It was thus open to an appellate court, when once these 
inferences were demonstrated to be unwarranted, to reach its 
own conclusion. The trial judge had misdirected himself in 
treating the first assault as a comparatively trivial matter 
and as exaggerated when described as an attempt at strangula- 
tion, so that the husband’s subsequent behaviour fell short of 
constituting acts of cruelty. His judgment could not be 
sustained. 

The other noble lords agreed that the appeal should be 
allowed. Appeal allowed. 

APPEARANCES: Karminskt, K.C., and Jean Henderson 
(C. W. Davenport, tor Rk. P. Bentham-Green, Nottingham). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law 
COURT OF APPEAL 


EXCESS PROFITS TAX: IRISH TAXES PAID BY 
IRISH COMPANY WITH ENGLISH BRANCHES 


Inland Revenue Commissioners v. Dowdall O’ Mahoney 
and Co., Ltd. 


Somervell and Singleton, L.JJ., and Roxburgh, J. 
4th April, 1950 , 
Appeal from Croom-Johnson, J. (93 SoL. J. 
The appellant company were margarine manufacturers and 
butter merchants carrying on business in Eire and having 
branches in England at which a general grocery business 
was conducted. They were liable for excess profits tax 
in respect of the business carried on at those branches under 
s. 12 of the Finance (No. 2) Act, 1939. The company had 
paid three Irish taxes—income tax, excess profits tax and 
corporation profits tax—on the whole of their profits, including 
those of the English branches. They claimed to be entitled, 
for the purposes of computation of excess profits tax in 
England, to apportion against those branches as a trading 
expense ‘‘ wholly and exclusively laid out . . . for the purposes 
of” their trade (Income Tax Act, 1918, Sched. D, Cases I 
and II rules, r. 3) part of the sum paid in Irish taxes. The 
Special Commissioners held the deduction permissible. 
Croom-Johnson, J., remitted the case to Income Tax Special 
Commissioners to find certain further facts and the company 
now appealed, and the Crown cross-appealed. 
SOMERVELL, L.J., said that both sides had desired the court 
to dispose finally of the case. The court had jurisdiction to 
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do so (Inland Revenue Commissioners v. Sansom {1921} 
2 K.B. 492). The court had therefore transferred the appeal 
from the interlocutory to the final list and heard argument 
on the substantive issue. It was argued first that a tax 
on profits could not be a disbursement for the purposes of 
the trade within r. 3 (a) of the rules applicable to Cases I 
and II of Sched. D to the Income Tax Act, 1918. But there 
was a good deal to be said for the view that a Dominion 
tax, which a Dominion trader who opened a branch here 
would have to pay, was a sum laid out for the purposes 
of his trade here. The court was fortified in that provisional 
view because it appeared to have been the view taken by 
the Crown’s advisers in Stevens v. Durban-Roodepoort Gold 
Mining Co., Ltd. (1909), 5 Tax Cas. 402. The present 
case was not covered by authority. In one sense the Irish 
taxes were taxes on profits when earned. But it was on 
the profits made by an Irish company trading through a 
branch in this country. Before that company opened a 
branch in England it had made itself chargeable to tax in 
Ireland, and when it opened a branch in England the profits 
of that branch were chargeable in Ireland. The court 
would have come to the conclusion that the Irish taxes 
could and should be regarded as a disbursement laid out 
for the purposes of the company’s trade here. As, however, 
the point was one of difficulty the court would assume that 
they were wrong and consider a second argument. It was 
clear that Parliament had passed legislation in the Finance 
Acts in respect of excess profits tax on the basis that the 
taxpayer was entitled to make deduction for his tax here 
of excess profits tax charged in the Dominions in respect 
of the same income. Moreover, having regard to the high 
level of excess profits tax, the construction for which the 
Crown contended would lead to the manifest injustice that 
traders affected would be called on to pay in respect of their 
trade here more than the total profits which they earned. 
The court had therefore come to the conclusion that, if 
they were wrong in their conclusion on the first point, they 
ought to give effect to the plain intention of Parliament and 
hold that the taxes were deductible for the computations in 
question. Appeal allowed. Cross-appeal dismissed. 

APPEARANCES: Grant, K.C., and Senter (Last, Sons and 
Fitton); King, K.C., and R. P. Hills (Solicitor of Inland 
Revenue). 

(Reported by R. C, Catnurn, Esq., Barrister-at-Law.]} 


BILL OF EXCHANGE: ORDER 14: MATTERS OF 
DEFENCE 
James Lamont & Co. v. Hyland, Ltd. (No. 2) 
Tucker and Asquith, L.JJ., and Roxburgh, J. 
5th April, 1950 

Appeal from Lynskey, J. 

The plaintiffs sued the defendants under R.S.C., Ord. 14, 
on a bill of exchange. The defendants claimed to be entitled 
to unconditional leave to defend because they were claiming 
damages for alleged breach by the plaintiffs of a ship-repairing 
contract in payment in respect of which, the defendants 
alleged, the bill had been given. Lynskey, J., gave the 
plaintiffs leave to sign immediate judgment, and the defendants 
now appealed. (Cur. adv. vult.) 

RoxBurGH, J., reading the judgment of the court, said 
that in Morgan & Son, Lid. v. S. Martin, Johnson & Co., Ltd. 
(1948), 64 T.L.R. 381, they had decided that, where the 
matters relied on by the defendant, although not strictly 
matters of defence, would before the Judicature Acts have 
been regarded by a court of equity as grounds for relief by 
way of equitable set-off, the proper order to make under 
Ord. 14 procedure as a general rule was that the defendant 
should have unconditional leave to defend. The question 
raised in the present appeal was whether that rule applied 
to an action between immediate parties to a bill of exchange 
where the matters relied upon by the defendant afforded 
no defence under the Bills of Exchange Act. In such cases 


a rule more favourable to the plaintiff had in general prevailed, 
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the court treating the execution of a bill of exchange either 
as analogous to a payment of cash, or as amounting to an 
independent contract within the wider contract in pursuance 
of which it was executed and as not dependent as regarded 
its enfo.2zement on due performance of the latter. Having 
regard to the tenor of such authorities as Glennie v. Imri 
(1839), 3 V. & C. 436; Warwick v. Nairn (1855), 10 Ex. 762 ; 
Morgan v. Richardson (1806), 7 East 482; Trickey v. 
Larne (1840), 6 M. & W. 278; Jackson v. Murphy (1888), 
4 T.L.R. 92 (footnote) ; Court v. Sheen (1891), 7 T.L.R. 556 ; 
and Anglo-Italian Bank vy. Davies (1878), 38 L.T. 197, it 
was impossible to say that in giving liberty to sign immediate 
judgment the judge had been guilty of an improper exercise 
of the discretion vested in him. Appeal dismissed. 

APPEARANCES: Ashe Lincoln, K.C., and Peter Bristow 
(Torr & Co., for Morton, Morton & Shaw, Sunderland) ; 
B. J. M. Mckenna (Sydney Morse & Co.). 

(Reported by R. C. Cataurn, Esq., Barrister-at-Law 


PERSONAL INJURIES: MEASURE OF DAMAGES 
Shearman v. Folland 


Tucker and Asquith, L.JJ., and Roxburgh, J. 
5th April, 1950 

Appeal from Slade, J. 

The plaintiff, a woman of sixty-seven years, was knocked 
down and severely injured by a motor-car driven by the 
defendant’s servant. Liability was admitted and the only 
question in the action was that of damages. Before the 
accident the plaintiff had been healthy, active and young for 
her years. She had been in the habit of residing at hotels 
in London, and immediately before the accident she was 
paying 7 guineas a week at a hotel for board and lodging. 
She was so seriously injured that she had to spend fifty-five 
weeks in nursing homes. Part of the special damage which 
she claimed consisted of the fees—some 12 guineas a week— 
charged by them for maintenance and general nursing. 
Slade, J., awarded her £5,234 17s. 10d. She appealed, 
contending that that award was inadequate: (1) because 
the judge, in assessing the {£734 special damage, had 
deducted from the nursing-home fees the amount of 
7 guineas a week which the plaintiff would have had to 
pay during most of that period to her hotel if there 
had been no accident, on the ground that she had saved 
that amount in consequence of the accident ; and (2) because, 
in assessing the £4,500 general damages, he had reduced a 
claim by the plaintiff to 10 guineas a week for a competent 
attendant for the remainder of the period of her expectation 
of life. 

AsguitH, L.J., giving the judgment of the court, said that 
the court had reached the conclusion that the defendant 
could not set off the 7 guineas a week which the plaintiff 
would, or would probably, have spent on hotels if not injured. 
The precise style in which she would probably or might 
well have lived was in their view a collateral matter. The 
two payments were not in pari materia. “‘ Matter completely 
collateral, and merely ves inter alios acta, cannot be used in 
mitigation of damages” (Mayne on Damages). Remarkable 
results might follow from allowing a defendant in every case 
to mitigate damages by proving what course of conduct the 
plaintiff would probably have followed if the act complained 
of had never been committed. If he were a millionaire 
accustomed to living in sumptuous hotels it might be argued 
that the accident had saved him money. If, however, 
evidence had been adduced to show what proportion of the 
12 guineas a week was attributable to board or lodging it 
would have been open to the judge to make a deduction in 
respect of that. In the absence of such evidence it was 
impossible to estimate the proportion attributable to lodging. 
With regard to food the position was, however, different, 
and the court would deduct £1 a week, that was £55, under 
that head. On the second point, the court could not say 
that the judge was wrong in reducing the plaintiff's claim 
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to 10 guineas in respect of an attendant. The appeal 
succeeded on the first point only, and the damages would 
be increased to £5,510 12s. 10d. accordingly. Appeal 
allowed in part. 

APPEARANCES: Laskey and Neil Lawson (Edwin Coe and 
Calder Woods) ; John Thompson (P. A. Gascoin). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


INCOME TAX: ACTOR’S CONTRACTS 
Purchase v. Stainer’s Executors 


Evershed, M.R., Somervell and Jenkins, L.JJ. 
5th April, 1950 


Appeal from Croom-Johnson, J. (ante, p. 49). 


Payments were made to the executors of Leslie Howard 
(Stainer), the film actor, director and producer, which accrued 
due under film contracts made by the actor before his death 
from enemy action in 1943. The payments in question were 
in respect of shares of receipts or profits which could not be 
ascertained until some time after the work under the contracts 
had been completed. His executors objected to being 
assessed to income tax under Sched. D to the Income Tax 
Act, 1918, for the years 1944-45, 1945-46 and 1946-47 in 
respect of those payments. The Crown contended that the 
amounts so received were ‘“‘ annual payments” assessable 
under Case III of Sched. D, or, alternatively, that they came 
under Case VI of the Schedule as being “ annual profits 
or gains not falling under any of the foregoing cases and not 
charged by virtue of any other schedule.’’ The commissioners 
held that the share of profits or receipts could not be taxed 
as annual payments under Case III, but remained the emolu- 
ments of a profession taxable under Case II; but that, as 
the actor had died in 1943, assessments under that Case were 
not competent for the years 1945-47, as in fact the Crown 
admitted ; and that, as all the emoluments fell under Case II, 
they could not be charged under either Case III or Case VI. 
The commissioners accordingly discharged the assessments, 
and Croom-Johnson, J., affirmed their decision. The Crown 
appealed. 

EVERSHED, M.R., said that, whereas the payments in 
question could not, since the actor had, through his death, 
ceased to carry on his profession, be assessed under Case II, 
which covered such payments made to him during his life, 
the nature of the payments under the contracts might be 
changed by reason of the actor’s death and so be assessable 
under Case III. The appeal accordingly succeeded, except 
in the case of two payments. 

SOMERVELL, L.J., agreed. 

_ Jenkins, L.J., said that in his opinion, though all the sums 
in question represented deferred remuneration, they had been 
earned in the actor’s lifetime like the lump sums which he 
had received under the contracts. They were accordingly, 
he (his lordship) thought, not assessable to tax under Cases II, 
III or VI. 

Appeal allowed in part. 

Leave to both parties to appeal to the House of Lords. 

APPEARANCES: Sir Frank Soskice, K.C. (S.-G.), and 
R. P. Hills (Solicitor of Inland Revenue); Graham-Dixon 
(Walter, Burgis & Co.). 


(Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


SCHOOL TEACHERS: WAR-SERVICE PAY 
SUPPLEMENT 
Turburville and Another v. West Ham Corporation 
Lord Oaksey, Singleton, L.J., and Wynn Parry, J. 
28th April, 1950 

Appeal from Byrne, J. (ante, p. 148 ; 66 T.L.R. 646). 

The plaintiffs were two school teachers employed by the 
defendant corporation. They claimed in this action to be 
entitled under a resolution of the corporation of 23rd May, 
1939, to have their salaries made up, while they were in the 
armed forces, to the salary increase granted by the Burnham 
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Committee from 1st April, 1945, although they were 
demolilised from the forces in November, 1945. By the 
resolution in question the corporation had resolved that 
employees of theirs who might be called up for service with 
His Majesty’s forces should have their pay and allowances 
in respect of that service augmented by the corporation 
“to such a sum as will equal the amount of the salary or 
wages received by them at the date of their being called 
up for . . . service with such increments if any of their grades ”’ 
as they would otherwise have received. Byrne, J., rejected 
the corporation’s contention that the plaintiffs were not 
entitled under that resolution to the benefit of the increased 
scale which came into force in April, 1945. He also rejected 
their defence under the Limitation Act, 1939. The corporation 
appealed. (Cur. adv. vult.) 

Lorp OAksEY said that the appeal raised four questions : 
(1) whether the words of the resolution of May, 1939, “ with 
such increments if any of their grades” referred only to 
annual increments, or whether they included also an increase 
of the Burnham scale ; (2) whether a deduction should be 
made on the ground that the scale of 1945 must have included 
an increased cost-of-living bonus; (3) whether the action 
was of a kind barred by s. 21 of the Limitation Act, 1939, by 
which an action brought for any act done in pursuance of a 
public duty must be brought within one year of the date 
when the cause of action accrued; and (4) whether, if so, 
the action was barred in the circumstances of the present 
case. As for (1) and (2) he was of opinion that the increments 
under the scale of 1945 were increments within the meaning 
of the resolution, and both the plaintiffs were entitled to 
be paid accordingly. The fact that the Burnham Committee 
might have taken into account the increased cost of living 
was neither relevant nor proved. As for the question whether 
the action was barred by the Act of 1939, the new scale 
came into force on Ist April, 1945, but the writ was not 
issued until January, 1947. Was the payment made for the 
benefit of the public? In his opinion, it was not: it was 
not made on condition that the employees would return 
to their employment after their war service ; it was made for 
the benefit of the employees. The Act therefore did not 
apply. Moreover, the corporation had told the plaintiffs 
that the question whether they would receive increments 
under the scale of 1945 was under consideration ; it was 
not until 25th February, 1946, that the plaintiffs were 
informed that they would not receive the benefit of the new 
scale. The Act therefore did not in any event apply in the 
circumstances. : 


SINGLETON, L.J., and WYNN Parry, J., concurred. Appeal 
dismissed. 
APPEARANCES: Harold Williams, K.C., and Squibb 


(G. E. Smith) ; Gardiner, K.C., and Douglas Lowe (E, G. Floyd), 


{Reported by R. C. Cataurn Esa., Barrister-at-Law.] 


NEGLIGENCE: DANGEROUS HAIR-DYE 
Holmes v. Ashford and Others 


Tucker, Somervell and Singleton, L.JJ. 
9th May, 1950 

Appeal from Croom-Johnson, J. (ante, p. 226). 

The plaintiff wished the first defendant, a hairdresser, to 
dye her hair. He suggested using “ Inecto Rapid Hair Dye.” 
Shortly afterwards, she contracted dermatitis and temporarily 
lost all her hair. The dye was manufactured by the second 
defendants, a limited company, and supplied to the first 
defendant in a package containing two bottles of the dye 
and a booklet of instructions. Each bottle was labelled with 
the following caution: “ This preparation may cause serious 
inflammation of the skin in certain persons and should be 
used only in accordance with expert advice. It contains 
0:4 per cent. phenylene diamine weight in volume.’’ Similar 
warnings were contained in the booklet and affixed to the 
package. The booklet also suggested that before hair was 
dyed a test should be made on a small patch of the head 
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The hairdresser did not bring the cautionary notices to the 
plaintiff's attention, nor did he give her any other warning 
that Inecto might cause inflammation of the skin. He also 
did not make the suggested preliminary test. The plaintiff 
claimed damages against the hairdresser for breach of warranty 
that the dye was reasonably fit for the purpose for which it 
was sold, and for failure to take reasonable steps to ensure 
that she suffered no injury from its use. She claimed damages 
against the company on the ground that they, knowing that 
the dye was a dangerous article which might cause acute 
dermatitis to certain persons, failed to ensure that it was 
not applied to such persons, including the plaintiff, and 
failed to give her any warning of the danger to her of 
dermatitis from the dye. Croom-Johnson, J., gave judgment 
for the plaintiff against both defendants. The company now 
appealed. 

TucKER, L.J., said that he thought that the principle to be 
applied was that every person who put on the market a 
dangerous article the nature of which could not be ascertained 
by examination must take reasonable steps in all the circum- 
stances to give warning of its nature. The question was 
whether the warning was sufficient when this material was 
supplied to hairdressers for use on their customers. The 
defendant hairdresser said that he had-read the warning 
supplied with the dye by the company, that he had appreciated 
what it meant, and that he had ignored it. He (his lordship) 
found it impossible to hold that the warning given by the 
company in this particular case was not sufficient. It was a 
question of degree and fact in each case, and in his view this 
warning was sufficient to convey to any reasonable hairdresser 
that the article which he was using was a dangerous one in 
that, when applied to the heads of certain persons, it might 
produce acute dermatitis. The plaintiff had failed to establish 
any liability on the part of the company, whose appeal would 
be allowed. 

SOMERVELL, L.J., concurred and SINGLETON, L.J., delivered 
an assenting judgment. Appeal allowed. 

APPEARANCES : Melford Stevenson, K.C., Ryder Richardson 
and A. Durnford (Macdonald & Stacey) ; Duveen (M.A. Jacobs 


and Sons). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 

[REVENUE PAPER] 
INCOME TAX: SUPERANNUATION 
CONTRIBUTIONS: DEDUCTIBILITY 

Kneen v. Ashton 
3rd April, 1950 

Case stated by Commissioners for the General Purposes 

of the Income Tax Acts. 


Roxburgh, J. 


The respondent taxpayer, an employee of the London, 
Midland and Scottish Railway Company, became at forty-eight 
years a member of the company’s superannuation scheme. 
The conditions appropriate to his case were that, besides his 
current annual contributions, he should pay a sum equal to 
the total amount of contributions which he would have paid 
had he joined the scheme at the age of forty years. The sum 
in question, {202 16s., was made payable over six years. 
It was agreed that four-fifths of the current contributions 
in a year were deductible in arriving at the amount of his 
taxable income. He contended that a similar proportion was 
deductible in respect of the annual instalments of back 
contribution. The Commissioners accepted that contention, 
and the Crown appealed. By proviso (a) to s. 32 (1) of the 
Finance Act, 1921, deduction in respect of superannuation 
contributions is not permissible “ in respect of any contribu- 
tion . . . which is not an ordinary annual contribution.” 
By reg. 5 of the Superannuation Funds Regulations, 1921, 
made by the Inland Revenue Commissioners under s. 32 (4) 
of the Act of 1921, “the expression ‘ordinary annual 
contribution ’ shall mean an annual contribution of a fixed 
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amount or . . . calculated on some definite basis by reference 
to the earnings . . . of the members of the fund.” 

RoxsurGH, J., said that, but for the wording of reg. 5, 
the question would have been free from all doubt. The 
‘ back contributions ’’ seemed to him really to be the purchase 
price of the valuable right to be deemed to have been a member 
for a larger number of years than was in fact the case. The 
back contributions were, prima facie, to be a lump sum, a 
once-for-all payment. There was no express suggestion 
in the scheme that it should be paid otherwise than in one 
sum, but for convenience it had been the practice of the 
committee to allow the sum to be paid by annual instalments. 
That arrangement could not change the essential nature of the 
payment. Section 32 (1) used the phrase “ ordinary annual 
contribution,” but reg. 5 defined “ordinary annual 
contribution” by omitting the word “ ordinary’. That 
raised the only difficulty in the case. He could understand 
an argument that this back payment was an “ annual 
contribution’; he could not understand an argument that 
it was an “ordinary annual contribution.’”’ However, even 
with the word “ ordinary ’’ omitted, as it was by reg. 5, it 
was impossible to say that these yearly instalments were 
“annual contributions ’’ within the meaning of that rule. 
Appeal allowed. 

APPEARANCES: R. P. Hills (Solicitor of Inland Revenue). 
The taxpayer in person. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


INCIDENCE OF DEATH DUTIES: REALTY 
EXONERATED 
In re Ridley, deceased ; Nicholson v. Nicholson 
Harman, J. 20th April, 1950 

Adjourned summons. 

The testatrix, by her will, made in 1946, gave specific 
bequests amounting in value to £14,000, and devised all her 
real estate, which, she said, included three properties mentioned 
therein, and her advowsons to G.R. absolutely free of death 
duties. She then gave a number of pecuniary legacies totalling 
nearly £30,000, and all the residue of her property to G.R. 
with certain gifts over. The value of the real estate was 
£31,100. The value of the personal estate was {83,616 and 
the estate duty thereon was {34,907. The estate and 
succession duties on the real estate amounted to about 
£8,000, and the funeral and testamentary expenses to £1,632. 
If the pecuniary legacies were payable wholly out of personalty, 
the fund would be insufficient to pay them in full, owing to 
the large amount of the death duties, and the fact that the 
devise of real estate was expressed to be free of death duties. 
The summons asked: (1) out of what fund the pecuniary 
legacies were payable, (2) how the debts and funeral and 
testamentary expenses ought to be borne, and (3) how the 
estate and succession duty on the real estate ought to be 
borne, having regard to the provisions of s. 34 and Sched. I, 
Pt. II, of the Administration of Estates Act, 1925. 

HARMAN, J., said that it was admitted that the pecuniary 
legacies were payable out of the personal estate and were 
not borne by real estate. The result was that, adding the 
specific legacies to the testamentary expenses, the personal 
estate would be insufficient and the pecuniary legacies would, 
to some extent, have to abate. If the devise of real estate 
were a residuary devise, the property included in it ranked 
with the personalty, and the result under s. 34 (3) of the 
Administration of Estates Act, 1925, would be that about 
half the estate duty on the personalty would fall on the 
realty. In In re Anstead {1943} Ch. 161, this defeated the 
intention of the testatrix, who wished the duty on the realty 
to be paid out of the personalty. But s. 34 (3) was specifically 
subject to any provisions contained in the will. The devise 
of realty was not on the face of it a residuary devise, and it 
was followed by a gift of legacies and then a true residuary 
gift. That showed an intention that legacies, testamentary 


expenses and death duties should not be paid out of the 
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realty until the personalty was exhausted, and in his opinion, 
that was, on the true construction of the will, the inevitable 
result. If, however, he was wrong on that point, the question 
arose whether the devise of realty in cl. 6 of the will was 
a residuary gift. In his opinion, though that contained a 
general devise of real estate, it was not a residuary gift. 
He agreed with a dictum of Farwell, J., in In re Rowe (1941) 
Ch. 343. He did not think that the devise in cl. 6 was 
what was meant by the words in Pt. II of Sched. I of 
the Act: “property of the deceased included 
... ina residuary gift,” and if necessary he was prepared 
so to hold. 

APPEARANCES: Nigel Warren; Wilfrid Hunt; 
Wilberforce (Withers & Co. for all parties). 

(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.]} 


Rm, @O. 


KING’S BENCH DIVISION 
DIVISIONAL COURT 


RENT CONTROL: UNECONOMIC RENTS: 
PROCEDURE BEFORE TRIBUNALS 
R. v. Brighton and Area Rent Tribunal; ex parte 
Marine Parade Estates (1936), Ltd. 
Lord Goddard, C.J., Humphreys and Jones, JJ. 
29th March, 1950 

Applications for orders of certiorari and mandamus. 

The applicant company were the landlords of a block of 
high-class flats at Brighton. The tenants of four flats let 
for the first time after lst September, 1939, referred their 
tenancies to the respondent rent tribunal under s. 1 of the 
Landlord and Tenant (Rent Control) Act, 1949, for the fixing 
of a reasonable rent. The tribunal ordered substantial 
reductions of rent in all four cases, and the landlords now 
applied for orders of certiorari for the quashing of those 
orders, or, alternatively, for orders of mandamus requiring 
the tribunal to hear and determine the references according to 
law. They complained that the tribunal had heard a state- 
ment by the tenants’ counsel unsupported by evidence ; that 
the landlords’ witnesses were not cross-examined ; that the 
decision was contrary to natural justice ; that a ‘‘ reasonable 
rent ’’ must allow a reasonable return to the landlords; and 
that for those reasons the tribunal’s decisions were wrong in law. 

LorD GopDDARD, C.J., said that the landlords complained 
that they had shown on their figures that, even with the rents 
as they were, they were making a loss on the building, and 
that, with rents reduced on the scale referred to, they might 
have to go into liquidation. How far that matter should be 
taken into account the tribunal must decide for itself, but it 
could not be conclusive. It was argued that the tribunal 
had disregarded the principles of natural justice. The court 
had come to the conclusion, in one sense with reluctance, 
that it could not interfere with those decisions of the tribunal. 
It was conceded that the object of the Act of 1949 was to meet 
the case where the standard rent of a dwelling-house had 
become fixed at a very high figure owing to the marked 
tendency of rents to rise after the war to more than people 
could fairly be expected to pay, which resulted in an increase 
in the danger of inflation. Parliament accordingly decided 
that the standard rent of premises first let after 1939 should be 
open to review by the rent tribunals set up by statute in 1946. 
The Landlord and Tenant (Rent Control) Regulations, 1949 
(S.I. 1949 No. 1096), showed that, beyond making an applica- 
tion in writing to the tribunal giving prescribed particulars, 
there was nothing that a tenant had to do to get his rent 
reduced. It was only if the parties desired it that notice must 
be given of the time and place of the tribunal’s hearing of the 
reference. Parliament intended that the procedure before 
these tribunals should be of the most informal nature it was 
possible to conceive. A rent tribunal must be able to act on 
its own impression and knowledge. The procedure would not 
work otherwise, though, if witnesses were tendered, it was 
always the duty of the tribunal to hear them. The tribunal 
here could not be said not to have acted in accordance with 
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the standards laid down by Parliament, though it clearly had 
not acted in a way which would be tolerated in a court of law. 
The applications therefore failed. 

Policy was not a matter for the court, but it might be 
satisfactory if there were some method of appeal from these 
rent tribunals to an appeal tribunal—to some central tribunal 
to which questions could be referred in order to avoid the 
possibility of conflicting decisions by tribunals all over the 
country or even by those in one county. 

HuMPHREYS and JoNEs, JJ., agreed. 


dismissed. 

APPEARANCES: Gardiner, K.C., and Alan Campbell 
(Stanley Johnson & Allen); Sir Hartley Shawcross, K.C. 
(Attorney-General), and Ashworth (The Solicitor, Ministry of 


Health). 


Applications 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


BILL OF LADING: NON-SHIPMENT OF GOODS 
Heskell v. Continental Express, Ltd., and Others 
Devlin, J. 3rd April, 1950 

Action. 


The plaintiff in England sold goods to a firm in Persia. 

The first defendants, the warehousemen in charge of the goods, 
negligently failed to carry out the plaintiff's instructions to 
deliver the goods for shipment to a certain wharf. The second 
defendants, the managers of the ship, carelessly issued a 
bill of lading in respect of the goods though they were never 
received for shipment. In consequence it was not discovered 
for some months that the goods were still in the warehouse. 
The plaintiff had to pay the Persian firm damages for their 
loss of profit. The defendant warehousemen admitted 
liability for breach of contract, and the main question, so 
far as they were concerned, was the quantum of damage. 
The defendant ship managers admitted carelessness in the 
issue of the bill of lading, but denied that they owed any 
duty to the plaintiff in contract or in tort. The shipowners 
were not sued, because of the ordinary rule that the master 
or broker cannot bind the shipowner or principal by signing 
bills of lading for goods which were never shipped. The ship 
managers were therefore sued in the alternative for breach of 
warranty of authority, to which claim their main answer 
was that the breach of warranty had caused no damage to 
the plaintiff since, it was contended, if the shipowner or 
principal were liable on the bill of lading as warranted, 
the plaintiff would still have recovered nothing. (Cur. adv. 
vult.) . 
DEVLIN, J., said that the careless issuing of an invalid 
bill of lading was not a breach of any general duty to see 
that it was valid. The rule that negligent mis-statement 
could not give rise to a cause of action was applicable. The 
ship managers must have appreciated, when they. issued the 
bill of lading, that it would result in the plaintiff's acting on the 
authority which they professed to have by transmitting it as 
a document of title. For their breach of warranty the 
damages would be what the plaintiff had suffered from not 
being able to sue the shipowners (it being well known in the 
trade that a broker had no authority to sign for unshipped 
goods). In the absence of a contract of carriage the bill of 
lading was a nullity, so that the fact that it was issued without 
authority robbed it of no quality. As the failure to make a 
contract of carriage had caused the plaintiff’s liability to the 
Persian firm, for which failure the shipowners could not be 
responsible, the plaintiff would have had no remedy against 
the shipowners in respect of the issue of the bill of lading and 
so had no remedy against the managers. Against the 
negligent warehousemen his remedy was limited to the fall 
in the value of the goods over the material period. Judgment 
for the plaintiff against the first defendants. Judgment 
for the second defendants. 

APPEARANCES: Eric Sachs, K.C., and Boileau (Lea & Lea) ; 
Hobley (Bulcraig & Davis); Sir W. L. McNair, K.C., and 


Mocatta (William A. Crump & Son). 
(Reported by R. C. Carsurn, Esq., Barrister-at-Law.) 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
DIVORCE: COLLUSION 
Lowndes v. Lowndes 
Willmer, J. 5th April, 1950 
Summons adjourned into open court. 


A wife obtained a decree nisi on the ground of her husband's 
cruelty. Instead of applying in due course for the decree 
to be made absolute, she disclosed to the King’s Proctor 
matters giving rise to a suspicion of collusion. The husband, 
though the guilty party, issued this summons calling on 
the wife to show cause why the decree should not be made 
absolute. The allegation of collusion arose out of negotiations 
carried on at about the time when the decree nist was pro- 
nounced, A payment of £2,000 was made by the husband’s 
brother in trust for the wife, the sum to be paid to her if 
she were granted a decree nist. When the decree was pro- 
nounced the £2,000 was repaid by the husband to his brother. 
(Cur. adv. vult.) 

WILLMER, J., referred to the following passage in Rayden 
on Divorce, 5th ed., p. 13: “It is immaterial that the wife 
has an ultimate right to maintenance or costs: if a promise 
to pay costs or maintenance is the consideration for a promise 
relating to the initiation or conduct of proceedings, the 
suit is collusive.” 

It was contended for the husband that that passage was 
insufficient and incomplete, and that, in order to constitute 
collusion, there must in addition be present an element of 
corruption or perversion of justice. It was argued for the 
husband that, on any view of the facts in this case, what 
was done was in no sense corrupt and did not in any way 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Allotments (Scotland) Bill [H.L.] {16th May. 
To amend the law relating to allotments in Scotland and to 
abolish restrictions on the keeping of hens and rabbits. 
Distribution of Industry Bill [H.C.] [16th May. 
Eton Rural District Council Bill [H.C.] [17th May. 
Merchant Shipping Bill [H.C.] {16th May. 
Ministry of Health Provisional Order (Colne Valley Sewerage 
Board) Bill [H.C.} {16th May. 
Ministry of Health Provisional Order (South-West Middlesex 
Crematorium Board) Bill [H.C. {16th May. 


Read Second Time :— 
Land Drainage (Surrey County Council (Hogsmill 
Improvement) (Amendment)) Provisional Order Bill [H.C.] 
[17th May. 


River 


Read Third Time :— 
Bath Extension Bill [H.L.] [17th May. 
Diplomatic Privileges (Extension) Bill [H.C.] [16th May. 
Gateshead and District Tramways Bill [H.L.] [17th May. 
Leyton Corporation Bill [H.L.} [16th May. 
London County Council (Woolwich Subsidences) Bill [H.L.} 
{17th May. 
{19th May. 
{17th May. 


Manchester Corporation Bill [H.C.] 
Runcorn-Widnes Bridge Bill [H.L..| 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 
Finance Bill [H.C.] 


Read Third Time :— 
City of London (Various Powers) Bill [H.L.] 
German Potash Syndicate Loan Bill [H.L.} 
Manchester Ship Canal Bill [H.C.] 
Mid Southern Utility Bill [H.C.} 


{16th May. 


[15th May. 
[15th May. 
[18th May. 
[18th May. 


Royal Patriotic Fund Corporation Bill [H.C.] [18th May. 
[18th May. 


Statute Law Revision Bill [H.L.] 


SOLICITORS’ 


JOURNAL May 27, 1950 


tend to pervert the course of justice, and that the mere fact 
of an arrangement made between the parties for the purpose 
of reassuring the wife as to her financial position, whereby 
the husband agreed to pay in respect of maintenance some- 
thing which the wife would be legally entitled to recover, 
could not in any way be regarded as tending to pervert the 
course of justice and consequently to have been collusive. 
Any negotiations for maintenance conducted during divorce 
proceedings should, in his opinion, be disclosed to the court. 
No claim for maintenance, it must be remembered, was 
enforceable until a decree nisi had been pronounced. A 
promise to pay maintenance under any consideration of a 
promise relating to the initiation or conduct of the case made 
the suit collusive, and a fortiori if the actual payment were 
made in consideration of the case being proceeded with. 
This was a case in which a husband, desirous of obtaining 
his freedom, had induced his wife by a money payment 
to prosecute a petition which he himself had described as 
“badly twisted”’ if not actually false. That appeared to 
amount to no more and no less than an attempt to obtain 
the judgment of the court not on the merits of the case, 
but by way of arrangement between the parties. An arrange- 
ment whereby the husband was to obtain his freedom 
irrespective of the merits of the case was clearly something 
tending to pervert the course of justice. He (his lordship) 
was therefore unable to say that he was satisfied that the 
petition was not presented in collusion with the wife, and 
his duty was therefore to rescind the decree nisi. Application 
dismissed. 

APPEARANCES : Turner, K.C., and Friend (Ashurst, Morris, 
Crisp & Co.) ; Geoffrey Lawrence and Scarman (Gordon Dadds 
and Co.) ; Colin Duncan (King’s Proctor). 

{Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


THE WEEK 


In Committee :— 
Coal Mining (Subsidence) Bill [H.C.] {17th May. 
Highways (Provision ot Cattle-Grids) Bill [H.C.] 
[18th May. 
Midwives (Amendment) Bill [H.C.] {15th May. 


B. DEBATES 


On the Committee stage of the Statute Law Revision Bill, 
Mr. MANNINGHAM-BULLER, in welcoming the Bill, said that if 
this valuable work was to produce the desired results the revised 
statutes would have to be issued at a price which would make 
them obtainahkle by most members of the legal profession and by 
many Others. In reply, the SoLIcITOR-GENERAL said that it 
had to be remembered that the total addition would be thirty- 
three volumes to the third edition of the Revised Statutes. What 
Mi. Manningham-Buller had said would be borne in mind, and 
had been borne in mind whilst the volumes were in preparation, 
but a fair price would have to be charged. {18th May. 


During the Committee stage of the Merchant Shipping Bill, 
Mr. Basi NIELD proposed an amendment to s. 376 of the 
Merchant Shipping Act, 1894, altering the period of imprisonment 
imposable for offences under that Act from ‘‘ four weeks ’”’ to 
“one month,” which would have the effect, by virtue of the 
Summary Jurisdiction Act, 1879, of making the maximum 
alternative fine £5 instead of 20s. as at present. The commonest 
of the offences involved was that of ‘‘ wilful disobedience,’’ and 
the courts had considerable difficulty in dealing with these 
offences by way of fine because the maximum fine was only 20s. 
Many of the men concerned earned up to £15 a week, and, whilst 
courts were reluctant to send the men to prison, the alternative 
fine was quite inadequate. There had recently been a consider- 
able increase in prison sentences at some ports for this offence, 
and it was desired to avoid this if possible. 

Mr. BARNES opposed the amendment. The present Bill 
merely extended standards imposed by the 1948 Act to foreign- 
going ships, and the proposed alteration of the law ought not to be 
made in this Bill. He had secured a large measure of agreement 
among all sections of the industry in support of the Bill, and he 
was reluctant to offset this by imposing more severe penalties on 
fishermen than had been the case hitherto. Commander 
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GALBRAITH Said the offence involved was that men absented 
themselves just as a ship was about to sail, so that the vessel 
was held up. If the effect of the amendment would be to impose 
a different penalty on fishermen as compared with those who 
went to sea in foreign-going vessels or even in coastwise shipping, 
then he thought the matter should not be pressed, and he would 
be satisfied on the Minister’s undertaking to examine the point 
before the Bill reached the House of Lords. 

Mr. Hector HuGuks said this Bill dealt only with the fishing 
industry and not with merchant shipping as a whole. The 
proposal would have to be fitted into the merchant shipping code 
as a whole, whereas the proposed amendment would only achieve 
a piecemeal and haphazard alteration of s. 376 of the Merchant 
Shipping Act, 1894. In reply, Mr. NiELp could not agree that 
this Bill was inappropriate for such an alteration to the law. 
The Bill was described as a Bill “to amend in a number of 
respects the Merchant Shipping Acts, 1894 to 1949,” which was 
exactly what he was seeking to do. The other principal offence, 
besides the one referred to by Commander Galbraith, was refusing 
to work while at sea. A man might then have to be put ashore 
and repatriated at great inconvenience to everyone, With- 
drawing his amendment, Mr. Nield hoped that the Minister 
would look at the matter again. [15th May. 


C. QUESTIONS 
In reply to Lieut.-Col. Lipron, the ATTORNEY-GENERAL stated 
that careful consideration had been given to the Report of the 
Committee on Limitation of Actions, but he was unable to say 
when it would prove possible to introduce legislation. He would 
like to see the law in relation to this matter tidied up, but the 
proposals of the committee were not entirely non-controversial. 
[15th May. 


Mr. VANE asked whether the Prime Minister would arrange 
that, in cases where a public inquiry was held with a view to the 
compulsory purchase of agricultural land by a Government 
department, a representative of the department should be called 
before the inquiry to give his evidence and be subject to cross- 
examination. Was it fair that departmental views, in particular 
the views of the Ministry of Agriculture, should be given to the 
acquiring department in private, whilst the views of other 
interested parties were given in public and were open to cross- 
examination ? Mr. ATTLreE said that the attendance of a 
representative of the Ministry of Agriculture and Fisheries was 
unnecessary at these inquiries since adequate arrangements existed 
to obtain the views of other Government departments who might 
have an interest in such an acquisition before the order was made. 
He thought that it was right that when a Government proposal 
was put forward the views of al]l the departments should be 
ascertained and the thing agreed before it was put to the 
inquiry. f15th May. 


Dr. CHARLES Hix asked the Minister of Health whether he 
was aware that no relief was afforded by the Matrimonial Causes 
Act, 1937, to a person whose wife or husband, having been a 
certified patient in a mental hospital, subsequently, after an 
interval, became a voluntary patient and was incurably of 
unsound mind. Replying on behalf of the Minister of Health, 
Sir HarTLEY SHAWCcKOss said that the Matrimonial Causes Act, 
1937, enabled a petition for divorce to be presented on the 
ground that the respondent was incurably of unsound mind 
and had been continuously under care and treatment for at least 
five years immediately preceding the presentation of the petition. 
A person was deemed to be under care and treatment while he 
was detained in pursuance of an order made under the Lunacy 
Acts, or while he was receiving treatment as a voluntary patient 
which followed, without any interval, the period of detention 
already mentioned. If any interval occurred between the 
ending of the period of detention and the subsequent voluntary 
treatment it would normally relate to a period during which the 
patient was not regarded as insane, and it would not, he 
considered, be in the public interest to amend the law so as to 
enable a period of treatment as a voluntary patient to be taken 
into account in such circumstances. 15th May. 


Mr. DaLton stated that approximately 28,000 applications 
had been received for exemption from development charge for 
land ripe for development, and about 20,500 such claims had so 
far been disposed of. Cases were being dealt with as fast as 
possible. Delay was sometimes due to the fact that further 
information was awaited, and sometimes to the death of the 
owner. [16th May. 
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Mr. Isaacs stated that in 1948 the number of employers 
prosecuted for contraventions of the Factory Acts was 471, and 
371 of those prosecutions were brought in consequence of 
accidents. (16th May. 

Mr. Darton said that if any development plans were submitted 
to him by local planning authorities containing proposals for the 
removal of villages such proposals would be very carefully 
examined. No decision would be taken taken without full 
consultation with those atfected, including the residents, who 
would be entitled to state their case at a public inquiry. 

16th May. 


Mr. YOUNGER stated that unmarried German mothers could 
bring affiliation proceedings in English courts under Royal 
Licence against former members of the British occupation 


Forces now living in this country. (17th May. 
Mr. JAMES Hupson asked the Home Secretary if he was aware 
of a letter trom the Metropolitan Commissioner of Police which 
the chief constable was asked to produce this year at the Sutton 
and Epsom Brewster Sessions, and if the policy outlined in the 
letter in favour of uniform closing hours throughout the country 
for licensed premises was now the generally accepted policy of 
the Government. Mr. CHUTER EDE said that at both sessions, 
on an application for an alteration of the permitted weck-day 
closing hour from 10 p.m. to 10.30, the police had given evidence 
that the absence of uniformity in permitted hours encouraged a 
movement of public-house customers across the boundaries of 
adjoining licensing divisions. It was not for His Majesty’s 
Government to make any pronouncement upon a matter of 
policy which Parliament had left to the discretion of the local 
licensing justices. The police had merely been asked to give 
their evidence as to what happened across the boundaries of 
two local licensing divisions. There had been no change of 
policy. 18th May. 
Mr. Tom WILLIAMs stated that, following discussions with the 
National Farmers Union, he had considered very carefully 
whether it was possible to take legislative action to prevent the 
killing of sheep and lambs by uncontrolled dogs, but had come 
to the conclusion that none of the proposals made was practicable 
and effective. Local authorities had regulations making it an 
offence to allow a dog to be out of control during the hours of 
darkness, and the police had powers to seize stray dogs. If the 
police had any proposals to make he would look at them. 
[sth May. 
Mr. NiGEt Davies asked the Minister of Health whether he 
would introduce amending legislation to the Local Government 
Act, 1948, to ensure that, under the new method of assessment 
for rates, privately-owned houses were not treated less favourably 
than council houses. Mr. BEvAN said he was not aware of any 
general concern that there would be a substantial increase in the 
assessments of private houses at the next valuation. The 
matter had been fully discussed on the Bill for the Local 
Government Act, 1948, and he saw no reason for contemplating 
further legislation. [sth May. 
STATUTORY INSTRUMENTS 
(S.I. 1950 No. 770.) 
Amendment (No. 3) 


Bacon (Control and Prices) Order, 1950. 
British Commonwealth and l’oreign Post 
Warrant, 1950. (S.I. 1950 No. 771.) 
Chocolate, Sugar Confectionery and Cocoa Products (Amendment 
No. 2) Order, 1950. (S.I. 1950 No. 766.) 
Control of Iron and Steel (Scrap) Order, 1950. 


(S.1.1950 No. 754.) 


Control of Machine Toois (No. 17) (Termination) Order, 1950, 
(S.I. 1950 No. 776.) 
Double Taxation Relief (Taxes on Income) (British Solomon 


Islands Frotectorate) Order, 1950.  (S.I. 1950 No. 7438.) 
Double Taxation Relief (Taxes on Income) (Fiji) Order, 1950. 
(S.I. 1950 No. 749.) 


Double Taxation Relief (Taxes on Income) (Gilbert and Ellice 
Islands Colony) Order, 1950. (5.1. 1950 No. 7530.) 

Double Taxation Relief (Taxes on Income) (Israel) Order, 1950, 
(S.I. 1950 No. 751.) 

Double Taxation Relief (Taxes on Income) (North Borneo) 


Order, 1950. (S.I. 1950 No. 752.) 
Horse-Hides (Revocation) Order, 1950. (S$.1. 1950 No. 779. 
Iron and Steel Prices Order, 1950. (S.I. 1950 No. 767.) 
Juvenile Courts (London) Order, 1950. (S.1. 1950 No. 753.) 

This order revokes similar orders made in 1947 and lists the 
places and times at which juvenile courts are to be held in the 
metropolitan area, and the divisions of the area which they will 
serve. 
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(S.1. 1950 No. 777.) 
Goods and 
Wages 


Laundry (Maximum Charges) Order, 1950. 

Linen and Cotton Handkerchiefs and Househcld 
Linen Piece Goods Wages Council (Great Britain) 
Regulation Order, 1950. (S.I. 1950 No. 756.) 

London Traffic (Prohibition of Waiting) (Woking 
1950. (S.I. 1950 No. 772.) 

Loughor Joint Water Board Order, 1950. 

Metropolitan Water Board ([ixtension of Time) Order, 
(S.I. 1950 No. 768.) 

National Insurance (Classification) Amendment (No. 
tions, 1950. (S.I. 1950 No, 765.) 


Regulations, 


(S.1. 1950 No. 744.) 
1950. 


2) Regulta- 
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(S.I. 1950 No. 778.) 
1950. (S.I. 


Police Pensions Kegulations, 1950. 
Police Pensions (Scotland) Regulations, 
No. 764.) 


1950 





Returning Officer’s Expenses (I-ngland and Wales) Regulations, ' 


1950. (S.I. 1950 No. 769.) 

Safeguarding of Industries (Exemption) (No. 6) Order, 1950. 
(S.1. 1950 No. 736.) 

Superannuation (Allocation of Pension) Rules, 1950. 
No. 741.) 

War Damage (Obstructions in Waterways) Regulations, 1950, 
(S.I. 1950 No. 747.) 


(S.I. 1950 


NOTES AND NEWS 


Honours and Appointments 


Mr. 5. J. CoLtins has been appointed a metropolitan magis- 
trate in succession to the late Mr. E. G. Woodward. He is to sit 
at Bow Street in place of Mr. K. H. Blundell, who will shortly 
go to another court. 


The following appointments have been made by the Board of 
Trade: Mr. L. Ek. INGRAM to be Official Receiver for the Bank- 
ruptcy District of the County Courts of Newcastle-upon-Tyne, 
Durham and Sunderland, and also for the Bankruptcy District 
of the County Courts of Stockton-on-Tees, Middlesbrough and 
Darlington, with effect from 12th April, 1950; Mr. A. K. 
FikGUSON to be Official Receiver for the Bankruptcy District of 
the County Courts of Liverpool, Birkenhead, Warrington and 
Wigan, and also for the Bankruptcy District of the County 


Courts of Chester, Bangor, Portmadoc, and Festiniog and 
Wrexham, with effect from 14th April, 1950 ; Mr. Ik. C. SHerwoop 


to be Official Receiver for the Bankruptcy District of the County 
Courts of Brighton and Lewes, Eastbourne, Hastings and 
Tunbridge Wells, with effect from 24th April, 1950; Mr. W. H. 
MerepitH to be Official Receiver for the Bankruptcy District 
of the County Courts of Southampton, Bournemouth and 
Winchester, the Bankruptcy District of the County Courts of 
Portsmouth, Newport and Ryde, and also for the Bankruptcy 
District of the County Courts of Salisbury, Dorchester and 
Yeovil, with effect from Ist May, 1950; Mr. P. J. Haypren to be 
an Assistant Official Receiver for the Bankruptcy District of the 
County Courts of Aylesbury, Brentford, Chelmsford, Edmonton, 
Hertford, St. Albans, Southend and Brentwood, the Bankruptcy 
District of the County Courts of Croydon and Woolwich,Guildford, 
Kingston (Surrey), and Wandsworth, and also for the Bankruptcy 
District of the County Courts of Reading, Banbury, Newbury, 
Oxford and Windsor, with effect from 11th April, 1950; Mr, A. A. 
WALTER to be an Assistant Official Receiver in the Bankruptey 
(High Court) Department with effect from 17th April, 1950; 
Mi. W. WHITEHEAD to be an Assistant Official Receiver for the 
Bankruptcy District of the County Courts of Manchester, Salford, 
Ashton-under-Lyne and Stalybridge, Bolton, Oldham, Rochdale 
and Stockport, for the Bankruptcy District of the County 
Courts of Preston, Blackpool, Blackburn and Burnley, and also 
for the Bankruptcy District of the County Courts of Hanley 
and Stoke-on-Trent, Crewe and Nantwich, Macclesfield, Stafford, 
Shrewsbury and Newtown, with effect from 20th April, 1950 ; 
and Mr. G. W. Maite to be an Assistant Official Receiver for the 
Bankruptcy District of the County Courts of Aylesbury, Brentford, 
Chelmsford, Edmonton, Hertford, St. Albans, Southend and 
Brentwood, the Bankruptcy District of the County Courts of 
Croydon and Woolwich, Guildford, Kingston (Surrey) and 
Wandsworth, and also for the Bankruptcy District of the 
County Courts of Reading, Banbury, Newbury, Oxford and 
Windsor, with effect from Ist May, 1950. 


Miscellaneous 
CHANCERY DIVISION 
DIRECTIONS AND APPOINTMENTS 


As a result of the introduction of the new Ord. 5, r. 9 (Rules of 
the Supreme Court (No. 1), 1950), the Lord Chancellor has revised 
the Schedule of Directions and Appointments issued by him on 
10th June, 1949, 

The Lord Chancellor has directed that the proceedings described 
in column 1 below shall be assigned to the groups mentioned in 
column 2 and shall be heard and determined by the judges 
mentioned in column 3. 


(3) 
To be heard and 
determined by 


a (2) 
To he 


Nature of Proceedings assigned to 


1. Proceedings under the Companies Act, 1948 Group A Judges of Group A 
(O.538) 

2. Proceedings in bankruptcy Group B Judges of Group B 

3. Proceedings in the Liverpool District Group B Judges of Group B 
Registry or the Manchester District 
Registry 

$4. Proceedings under the War Damage Act, Group A Mr. Justice Vaisey 
1943 (O.55c) 

5. Proceedings under the Guardianship of Group B Mr. Justice Romer 
Infants Acts, 1886 and 1925 (O.55a, r. 4 

6. Proceedings under r. 15 (2) of the Public Group I Mr. Justice Romer 
Trustee Rules, 1912 

7. Proceedings which are required to be heard Group B Mr. Justice Romer 
by a single Judge under O.54p (Law of 
Property Acts, ete.) 

8. Proceedings which are required to be heard Group B Mr. Justice Romer and 
by a divisional court under 0.54p (Settled Mr. Justice Harman 
Land Act, 1925, and Land Registration 
Act, 1925) 

9. Proceedings under the Liabilities (War-time Group B Mr. Justice Danckwerts 
Adjustment) Acts, 1941 and 1944 

10. Proceedings under s. 23 or s. 24 of the Group A Mr. Justice Llovd-Jacob 
Patents Act, 1949, and references and 
applications under that Act (O.53a) 

11. References and applications under the Group A Mr. Justice Lloyd-Jacot 


Registered Designs Act, 1949 (O.53¢ 


PRINCIPAL ARTICLES APPEARING IN VOL. 94 


8th April to 27th May, 1950 








For list of principal articles up io and including 1st April, sce, ante, p. 230 
PAGI 
Animals and Charity 262 
* Beneficial Interest in Real Estate "’ (( vey er’s D 235 
Business kb fficacy 27% 
Companies’ Winding Up (Costs 314, 329 
Company Formatiory (Costs ‘ . 20%) 
Consideration and Equitable Assignment of Choses in Action (Conveyancer’s Diary) 
280, 297, 315 
Control: Meaning of “* Unlawfully Sub-let " (Landlord and Tenant Notebook 250 
Control: Proof of Nuisance or Annoyance (Landlord and Tenant Notebook) 316 
Court's Power to Sanction Unauthorised Dispositions of Trust Property (Conveyancer’s 
Diary 249 
Covenant Not to Suffer Nuisance : Imputation of Knowledge (Landlord and Tenant 
Noteb« : 2s1 
Devolution of Realty upon Death (Conveyancer’s Diary gas 264 
Dustbins and the L.C.C, Appeals Commniittec 223 
Estate Agent’s Commission ; 293 
Executors and Remuneration of the D ed (Taxation 330 
Housing Act, 1949 (Landlord and Tenant Notebook) 222 
Justices of the Peace Act, 1949 327 
Law Society's Constitution (Editorial os ie $25 
Let 1 Separate Dwelling "’: The Tesis (Landlord and Tenant Notebook) 299 
Local Government News ; A 219 
Local Land Charges and Additional Enquiries : ‘ 221, 232, 246 
Possession by Wife Again (Landlord and Tenant Notebook) ee ee . 265 
Practical Conveyancing 251, 300, 332 
Probate (Costs) : 263, 279 
Relief against Forfeiture on Distre Landlord and Tenant Notebook) 331 
Sale of Reversion with Vacant Possession and Tenant's New Lease 294 
Sub-tenant of Unprotected Tenant (Landlord and Tenant Notebook) c 26 230 
faxation (Cost 2 . 218, 233, 247 
fown and Country Planning; The New General Development Order 312 
“THE SOLICITORS’ JOURNAL” 
Editorial, Publishing and Advertising Offices: 88-90, Chancery 


Lane, London, W.C.2. Telephone: Holborn 1403. 

Annual Subscription: £3 inclusive (payable yearly, half-yearly or 
quarterly in advance). 

Advertisements must be received first post Tuesday. 

Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in THE SOLICITORS’ JOURNAL 
is reserved, 


+P TINS 




















1950 


ulations, 


r, 1950, 


1. 1950 





